LAMES "KIMO" APANA
Mayor

JOHN E. MIN
Director

CLAYTON |. YOSHIDA

Deputy Director COUNTY OF MAUI

DEPARTMENT OF PLANNING

September 17, 1999

Mr. Bill Ries, President

The Whaler Association of Apartment Owners
2481 Kaanapali Parkway

Lahaina, Hawaii 96761

Dear Mr. Ries:

Re: Special Management Area (SMA) Minor Permit and Shoreline
Setback Approval for a Six (6) Foot Wide Public Access
Walkway Consisting of Removable Pavers and Safety Handrails
Fronting the Whaler Condominium, TMK: 4-4-8:2, Lahaina,
Island of Maui, Hawaii (SM2 990092) (SSA 990021) .

In response to your application received on September 2, 1998, please be
advised that the Maui Planning Department (Department) has reviewed the application
in accordance with Chapter 343, Hawaii Revised Statutes (HRS), relative to
Environmental Impact Statements. The proposed work consists of a temporary public
access walkway to provide a continuous three (3) mile pedestrian walkway along the
South Kaanapali area.  Pursuant to the Environmental Impact Statement Rules,
Section 11-200-8, this work qualifies under Exemption Class Nos. 1 and 6 for the
“construction or placement of minor structures accessory to existing facilities,” and

"repair and maintenance of existing structures.” Therefore, this project is exempt from
Chapter 343, HRS requirements.

Further, in accordance with the Special Management Area Rules for the Maui
Planning Commission, Sections 12-202-12 and 12-202-14, a determination has been
made relative to the above-referenced project that:

1. Said project is a development;

2. Said project has a valuation not in excess of $125,000.00
(Valuation: Approximately $3,000.00);

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAIl 96793
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| Ries, President

3. Said project has no significant adverse environmental or ecological
effect taking into account potential cumulative effects; and

4. Said project is consistent with the objectives, policies, and Special
Management Area guidelines set forth in the Hawaii Revised

Statutes (HRS), Chapter 205A, and is consistent with the County
General Plan and Zoning.

The proposed action is also subject to the Shoreline Setback Rules of the Maui
Planning Commission (Rules). It should be noted that the Department of Land and
Natural Resources stated that the proposed walkway would be located within the
County's jurisdiction. Pursuant to Section 12-5-11(e) of these Rules, the movable
walkway is determined to be "public access walkways" which do not affect beach
processes, do not artificially fix the shoreline, and do not interfere with public access
or public views to and along the shoreline and may be approved administratively by the

Planning Director within the shoreline setback area mcludmg the minimum twenty-five
{25) foot setback area

In consideration of the above-referenced determinations, you are hereby granted

a Special Management Area Minor Permit and Shoreline Setback Approval, subject to
the following conditions:

1. That construction shall be in accordance with plans submitted on
September 2, 1999.

2. That a building permit shall be obtained prior to the initiation of
construction, if required.

3. That appropriate measures shall be taken to mitigate the
short-term impact of the project relative to soil erosion from wind
and rain, ambient noise levels, disruptions in the use of the beach
area and public safety during the project.

4. That construction shall be initiated by March 31, 2000, and shall
be completed within one (1) year of said initiation.
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3. Said project has no significant adverse environmental or ecological
effect taking into account potential cumulative effects; and

4. Said project is consistent with the objectives, policies, and Special
Management Area guidelines set forth in the Hawaii Revised
Statutes (HRS), Chapter 205A, and is consistent with the County
General Plan and Zoning.

The proposed action is also subject to the Shoreline Setback Rules of the Maui
Planning Commission {Rules). It should be noted that the Department of Land and
Natural Resources stated that the proposed walkway would be located within the
County's jurisdiction. Pursuant to Section 12-5-11(e) of these Rules, the movable
walkway is determined to be "public access walkways" which do not affect beach
processes, do not artificially fix the shoreline, and do not interfere with public access
or public views to and along the shoreline and may be approved administratively by the
Planning Director within the shoreline setback area including the minimum twenty-five
(25) foot setback area.

In consideration of the above-referenced determinations, you are hereby granted
a Special Management Area Minor Permit and Shoreline Setback Approval, subject to
the following conditions:

1. That construction shall be in accordance with plans submitted on
September 2, 1999.

2. That a building permit shall be obtained prior to the initiation of
construction, if required.

3. That appropriate measures shall be taken to mitigate the
short-term impact of the project relative to soil erosion from wind
and rain, ambient noise levels, disruptions in the use of the beach
area and public safety during the project.

4. That construction shall be initiated by March 31, 2000, and shall
be completed within one (1) year of said initiation.
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c: Clayton Yoshida, AICP, Deputy Planning Director
Rob Mullane, Sea Grant Extension Service
Daren Suzuki, Staff Planner
LUCA (2)

Phil Ohta,. Department of Land and Natural Resources, Maui Division
€ral File
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IsaAAc DAvViIs HALL
ATTORNEY AT LAW
2087 WELLS STREET
WAILUKU, MAUI, HAwAll 96793
(8o8) 244-9017

FAX (808) 244-6775

October 4, 1999 '99 CT-6 P19

Via Facsimile and U.S. Mail
(808) 270-7634

Mr. Darren Suzuki

Staff Planner

Planning Department
County of Maui

250 South High Street
Wailuku, Maui, HI 96793

Re: “Application” for SMA Minor Permit Filed by the Whaler on
Kaanapali Beach for Sidewalk Repairs and Beach Replenishment

Dear Darren Suzuki:

Thank you for sending to me a drait of the proposed amendments to the
permit dated September 17, 1999. We have talked about these and we have the
following suggested revisions which would clarify the request of the AOAO as
you have explained it to us:

10. That the handrails to be consiructed in the locations shown on
the plans dated September 2, 1899 shall be constructed of the same materials
and in the same manner as the wooden haudrails shown in the middle picture
of “existing conditions” and in the bottomn picture of page 2 of the “proposed
improvements”. )

11. The pavers shall not be connected by grout or in any other way.

12. That no concrete or asphalt or other permanent foundation is
permitted under the concrete pavers. '

13. Acceptable as proposed.

14. The pavers are to be 2’ wide and 2’ long and ? in height or
thickness. ' “d

We are asking that, either in this americded permit letter or in a separate
letter, language be included stating: R



Since the sand has replenished itself naturally nearby the steps
located by the central entrance to the beach, these steps shall be
removed within 30 days.

Finally, issues with regard to the location of the shoreline (and
jurisdiction as between the County of Maui and the State of Hawaii), the
removal of remnant portions of the sidewalk and the location of posts
underneath the sidewalk are not waived and are hereby reserved for future
consideration. Through participation here, we take no responsibility for the
safety of the sidewalk.

We will forego our opportunity to file an appeal of this SMA Minor Permit
so long as an agreement is reached upon the language discussed above by the
close of business on October 4, 1999. Again, fhank you for your actual and
intended future Zooperahon

erely yours,

Si
/e

Isaac Hall

IH/sn

ccC: Charles D. Fox, III

wog/letsuz7
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BENJAMIN J. CAYETANO XMFHARLXDK WIKSON
GOVERNOR OF HAWAII CHAIRPERSON
BOARD OF LAND AND NATURAL RESOURCES
DEPUTY
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STATE OF HAWAII {Bame B Bameld
DEPARTMENT OF LAND AND NATURAL RESOURCES RRUAGHLTUIRE D GPuET
DIVISION OF LAND MANAGEMENT AQUATIC RESOURCES
BOATING AND OCE, EATION
‘99 SEP 17 P2 :40Q 54SOUTHHIGH STREET, ROOM 101 e
WAILUKU, HAWAII 96793-2198 ENVIRONMENTAL AFFAIRS
CONSERVATION AND
RESOURCES ENFORCEMENT
September 15, 1999 GAMVEYAHGES
FORESTRY AND WILDLIFE
HISTORIC PRESERVATION
LAND MANAGEMENT
STATE PARKS
. % WATER AND LAND DEVELOPMENT
MI'. JOhIl E Mln, DlI'eCtOI' WATER RESOURCE MANAGEMENT
Department of Planning
County of Maui
250 South High Street
Wailuku, Maui, Hawaii 96793
Dear Mr. Min:
Subject: Sidewalk at the Whaler Condominium, Tax Map Key: 4-4-08: 02,

Kaanapali, Lahaina, Maui.

This is in response to your August 16, 1999 letter regarding your review of a
Special Management Area Minor Permit and Shoreline Setback Approval involving the
sidewalk at the Whaler Condominium, Tax Map Key: 4-4-08: 02, situate in Kaanapali,
Lahaina, Maui.

The Maui District Land Office’s files reveals that the most recent certified
shoreline for the Whaler was approved on June 29, 1993. The sidewalk was located on
the mauka area of the certified shoreline at that time. In order to avoid any additional
liability for the State, a new certified shoreline would place the sidewalk within this same
mauka area., and therefore, be subject to your jurisdiction.

Should you have any questions regarding the above matter, please feel free to

contact this office at 984-8100.
Ferntruly yours@
] y)

and Agent

cc: Central Files
Maui Land Board Member
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JAMES “KIMO” APANA
Mayor

JOHN E. MIN
Director

CLAYTON {. YOSHIDA

Deputy Director
COUNTY OF MAUI

DEPARTMENT OF PLANNING

September 22, 1999

Mr. Charles Philips, Director of Engineering
The Whaler

2481 Kaanapali Parkway

Lahaina, Hawaii 96761

Dear Mr. Philips:

RE: Special Management Area (SMA) Minor Permit Third Amendment
for a Time Extension to Retain Portable Stairways Fronting the
Whaler Condominium, TMK: 4-4-08:01 Lahaina, !sland of Maui,
Hawaii (SM2 980051) (SSA 980011)

The Maui Planning Department (Department) has reviewed the above-referenced
request dated August 24, ‘1 999, and conducted a site inspection of the property on
September 9, 1999.

The Department still finds that the beach fronting the pool and Tower Il has not
fully recovered. In order to ensure safe access to and from the beach, your request
is hereby granted, subject to all of the conditions placed on the original permits

(SM2 980051) (SSA 980011), provided that Condition No. 4 shall be amended to read
as follows:

“4.  The stairway fronting the pool and Tower Il shall be removed no
later than February 29, 2000, or sooner, should the beach recover
to a point where safe access to and from the shoreline can be
accommodated.”

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAI| 96793
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Mr. Charles Philips, Director of Engineering
September 22, 1999
Page 2

Thank you for your cooperation. |f additional clarification is required, please
contact Mr. Daren Suzuki, Staff Planner, of this office at 270-7735.

Very truly yours,

/./W"“""

JOHN E. MIN
Planning Director

JEM:DMS:osy
G: Clayton Yoshida, AICP, Deputy Planning Director
n M. Suzuki, Staff Planner
LUCA (2)
99/SSA CZM File
99/SM2 Minor Permit File

General File
(S:\ALLADAREN\SMAMINOR\WHALER.AM4)
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JAMES “KIMO” APANA
Mayor
JOHN E. MIN
Director

CLAYTON |. YOSHIDA

Deputy Di
eputy Director COUNTY OF MAUI

DEPARTMENT OF PLANNING

September 22, 1999

Mr. Charles Philips, Director of Engineering
The Whaler

2481 Kaanapali Parkway

Lahaina, Hawaii 96761

Dear Mr. Philips:

RE: Special Management Area (SMA) Minor Permit Third Amendment
for a Time Extension to Retain Portable Stairways Fronting the
Whaler Condominium, TMK: 4-4-08:01 Lahaina, Island of Maui,
Hawaii (SM2 980051) (SSA 980011)

The Maui Planning Department (Department) has reviewed the above-referenced
request dated August 24, 1999, and conducted a site inspection of the property on
September 9, 1999.

The Department still finds that the beach fronting the pool and Tower Il has not
fully recovered. In order to ensure safe access to and from the beach, your request
is hereby granted, subject to all of the conditions placed on the original permits
(SM2 980051) (SSA 98001 1), provided that Condition No. 4 shall be amended to read
as follows:

"4,  The stairway fronting the pool and Tower Il shall be removed no
later than February 29, 2000, or sooner, should the beach recover
to a point where safe access to and from the shoreline can be
accommodated.”
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Mr. Charles Philips, Director of Engineering
September 22, 1999
Page 2

Thank you for your cooperation. If additional clarification is required, please
contact Mr. Daren Suzuki, Staff Planner, of this office at 270-7735.

Very truly yours,

//WM

JOHN E. MIN
Planning Director

JEM:DMS:osy _—

o Cl n Yoshida, AICP, Deputy Planning Director
Daren M. Suzuki, Staff Planner

LUCA (2)

99/SSA CZM File

99/SM2 Minor Permit File

General File
(S:\ALL\DAREN\SMAMINOR\WHALER.AM4)



Isaac DAavis HALL
ATTORNEY AT LAW
2087 WELLS STREET
WalLuku, MAaul, HAwAIl 96793
(808) 244-9017

FAX (808) 244-6775

‘99 SEP 20 P1:21

September 17, 1999

Mr. Aaron Shinmoto

Mr. Charles Villalon

Planning Department, County of Maui
250 S. High St.

Wailuku HI 96793

Re: Investigation of Sidewalk Construction at the Whaler

Dear Aaron Shinmoto and Charles Villaics:

8 Review and Copying of Affidavits Submitted N\

I spoke yesterday to Darren Suzuki who informed me that Affidavits have’
been submitted concerning the manner in which the sidewalk was constructed
at the Whaler. I would like to review and copy these as soon as possible. I will
pay all copying costs. Please let my office know if and when I may pick them

up.

2. Scheduling a Time for an Inspection

My client and I would like to schedule a time fo meet with you at the
Whaler to point out to you where the viclations have cccurred. We do not
believe that you should rely unon the Affidavits which have been submitted. We
will make available at that time witniesses of the construction and witnesses
on whether compliance with: the conditions tock place. We are prepared to
show you that the constructiocn which took place in 1293 was not in
compliance with any validly issued permii or, in the alternative, of “breakaway
slab joint construction.” We will show you that piers were constructed that .are
not shown on any plans reviewed by your ‘Dppdrtment We will further show
you where the remnants that were required to be removed lie on the beach.
Once we have copies of the Affidavits we will also provide Counter-Affidavits, if
they are necessary.



Please contact me as soon as possible about the foregoing and kindly
keep your investigation open until we have reviewed the Affidavits which have
been submitted, have inspected the site with you and have had the opportunity
to submit Counter-Affidavits.

Sincerely; yours,

Is I!ac Hall

IH/jp
cC: Charles D. Fox, III

wog/letshinvil



Isaac DAvis HaLL

ATTORNEY AT LAW

2087 WELLS STREET

WaiLUKU, Maul, HAwAll 96793 .99 ﬂCT 12 P3 :43

(808) 244-3017

FAX (808) 244-6775

October 12, 1999

Via Hand Deliver

Mr. Aaron Shinmoto

Mr. Charles Villalon
Planning Department

County of Maui

250 S. High St.

Wailuku, Maui, Hawaii 96793

Re: Investigation of Sidewalk Construction at the Whaler
Dear Aaron Shinmoto and Charles Villalon:

We now have in our possession a videotape which is the best evidence of
(a) the existence of the piers underneath the sidewalk, which were not allowed
by any permit, and (b) the exposed sidewalk which should have been (but was
not) removed and instead was buried.

We would like to meet with you to show you this videotape and,

thereafter, to schedule a site inspection with you at the Whaler. Please
contact me abojt the foregoing.

4

Isaq ¢ Hall

IH/sn

cc: Charles D. Fox, III
wog/letshinvil2
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18/84/1999 1i@:57 B808-244-6775 ISAAC HALL, ATTORNEY PAGE

Isaac Davis Hall
Attorney at Law
. 2087 Wslis Strest
Wailuku, Maui, Hawaii 96793
. Telephone: (808) 244-9017
Facsimile: (808) 244-6775

'FACSIMILE TRANSMITTAL

DATE:  October 4, 1999
TO: Darren Suziki-

FAX NO.: . 270-7634

PAGES: I~ 3 (including:this cover sheet)

RE: “Application” for SMA Minor Permit Filed by the Whaler on
' - Kaanapali Beach for Sidewalk Repairs and Beach Replenishment

'REMARKS: Transmitting letter of even date.

IMPORTANT NOTICE

This Fax has been sent from a law firm. It may contain attorney-client privileged and

' confidential information intended omly for the use of the person(s) named above. If you are not
- an intended recipient, you are hereby notified that any dissemination or duplication of this Fax
1s prohibited and that there shall be no waiver of any privilege or confidence by your receipt of

this transmission. If you have received this Fax in error, please notify us by collect telephone
call and return it by fiest class mail. Thank you.

Oﬁginal letter (x) will' | () will not be maijled to you.

~ If you do not receive all the pages please telephone or fax us immediately.

Thank you.

a1l
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Isaac DAvis HaLL
ATTORNEY AT LAW
2087 WELLS STREET
WAILUKU, Maul, HAawal 987973
(808) 244-3017

FAX (808) 24¢-8775

October 4, 1999

Via Facsimile and U.S. Mail
(808) 270-7634

Mr. Darren Suzuki

Staff Planner

Planning Department
County of Maui

250 South High Street
Wailuku, Maui, HI 96793

Re: “Application” for SMA Minor Permit Filed by the Whaler on
Kaanapali Beach for Sidewalk Repairs and Beach Replenishment

Dear Darren Suzuki:

Thank you for sending to me a draft of the proposed amendments to the
permit dated September 17, 1999. We have talked about these and we have the
following suggested revisions which would clarify the request of the AOAO as

you have explained it to us:

10. That the handrails to be constructed in the locations shown on
the plans dated September 2, 1999 shall be constructed of the same materials
and in the same manner as the wooden handrails shown in the middle picture
of “existing conditions” and in the bottom plcture of page 2 of the “proposed
improvements”.

11. The pavers shall not be connected by grout or in any other way.

12. That no concrete or asphalt ¢r other permanent foundation is
permitted under the concrete pavers.

13. Acceptable as proposed.

14. The pavers are to be 2’ wide and 2’ long and ? in height or
thickness. e b

We are asking that, either in this amended permit letter or in a separate
letter, language be included stating: co
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Since the sand has replenished itself naturally nearby the steps
located by the central entrance to the beach, these steps shall be
rexoved within 30 days.

Finally, issues with regard to the location of the shoreline (and
jurisdiction as between the County of Maui and the State of Hawalti), the
removal of remnant portions of the sidewalk and the location of posts
underneath the sidewalk are not waived and are hereby reserved for future
consideration. Through participation here, we take no responsibility for the
safety of the sidewalk. ‘

We will forego our opportunity to file an appeal of this SMA Minor Permit
so long as an agreement is reached upon the language discussed above by the
close of business on October 4, 1999. Again, thank you for your actual and
intended future gooperation. '

: Isa%c Hall
IH/sn (

¢e:  Charles D. Fox, III
‘wog/letsuz?
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Isaac DAvVIs HALL
ATTORNEY AT LAW
2087 WELLS STREET
WAILUKU, MAauI, Hawall 96793
(s08) 844-2017

FAX (808) a24-5775 ‘99 SEP -3 P4 32
September 3, 1999

Via Facsimile and U.S. Mail RE(
(808) 270-7634

Mr. Darren Suzuki

. Staff Planner
Planning Department
County of Maul
250 South High Street
Wailuku, Maui, HI 96793

Re: “Application” for SMA Minor Permit Filed by the Whaler on
Kaanapali Beach for Sidewalk Repairs and Beach Replenishment

Dear Darren Suzuki:

As you know, we have only appealed a portion of the letter regarding
enforcement dated July 23, 1999. When and if you receive any of the requested
affidavits, kindly immediately inform me so that I can review them.

Thank yTu for your anticipated cooperation.

Siﬁcerely ours,
=
Isahc Hall
IH/sn

cc: Charles D. Fox, III
wog/letsuz6é
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JAMES “KIMO” APANA
Mayor

JOHN E. MIN
Director

CLAYTON |. YOSHIDA
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

September 17, 1999

Mr. Bill Ries, President

The Whaler Association of Apartment Owners
2481 Kaanapali Parkway

Lahaina, Hawaii 96761

Dear Mr. Ries:

Re: Special Management Area (SMA) Minor Permit and Shoreline
Setback Approval for a Six (6) Foot Wide Public Access
Walkway Consisting of Removable Pavers and Safety Handrails
Fronting the Whaler Condominium, TMK: 4-4-8:2, Lahaina,

Island of Maui, Hawaii (SM2 990092) (SSA 990021)

In response to your application received on September 2, 1999, please be
advised that the Maui Planning Department (Department) has reviewed the application
in accordance with Chapter 343, Hawaii Revised Statutes (HRS), relative to
Environmental Impact Statements. The proposed work consists of a temporary public
access walkway to provide a continuous three (3) mile pedestrian walkway along the
South Kaanapali area.  Pursuant to the Environmental Impact Statement Rules,
Section 11-200-8, this work qualifies under Exemption Class Nos. 1 and 6 for the
“construction or placement of minor structures accessory to existing facilities,” and
"repair and maintenance of existing structures.” Therefore, this project is exempt from
Chapter 343, HRS requirements.

Further, in accordance with the Special Management Area Rules for the Maui
Planning Commission, Sections 12-202-12 and 12-202-14, a determination has been
made relative to the above-referenced project that:

1. Said project is a development;

2. Said project has a valuation not in excess of $125,000.00
(Valuation: Approximately $3,000.00);

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAII 96793
PLANNING DIVISION (808) 270-7735; ZONING DIVISION (808) 270-7253; FACSIMILE (808) 270-7634




Mr. Bill Ries, President
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3. Said project has no significant adverse environmental or ecological
effect taking into account potential cumulative effects; and
4, Said project is consistent with the objectives, policies, and Special

Management Area guidelines set forth in the Hawaii Revised
Statutes (HRS), Chapter 205A, and is consistent with the County
General Plan and Zoning.

The proposed action is also subject to the Shoreline Setback Rules of the Maui
Planning Commission (Rules). It should be noted that the Department of Land and
Natural Resources stated that the proposed walkway would be located within the
County's jurisdiction. Pursuant to Section 12-5-11(e) of these Rules, the movable
walkway is determined to be "public access walkways" which do not affect beach
processes, do not artificially fix the shoreline, and do not interfere with public access
or public views to and along the shoreline and may be approved administratively by the
Planning Director within the shoreline setback area including the minimum twenty-five
(25) foot setback area.

In consideration of the above-referenced determinations, you are hereby granted
a Special Management Area Minor Permit and Shoreline Setback Approval, subject to
the following conditions:

1. That construction shall be in accordance with plans submitted on
September 2, 1999.

2. That a building permit shall be obtained prior to the initiation of
construction, if required. '

3. That appropriate measures shall be taken to mitigate the
short-term impact of the project relative to soil erosion from wind
and rain, ambient noise levels, disruptions in the use of the beach
area and public safety during the project.

4. That construction shall be initiated by March 31, 2000, and shall
be completed within one (1) year of said initiation.




Mr. Bill Ries, President
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5. That should the walkway be threatened by coastal erosion or have
an impact on beach processes (as evidenced by the structure being
undermined or impacted by wave action), the walkway shall be
either removed or reconfigured outside of the upper reaches of the
wash of the waves.

6. That no top soil shall be permitted within the shoreline area. Soils
released into the ocean may have an adverse impact on water
quality and the coral reef ecosystem.

7. No construction, operation of equipment, storage of materials,
excavation or deposition of soil or other materials shall occur
seaward of the vegetation line without the appropriate approvals
from the Department of Land and Natural Resources and the Army
Corps of Engineers.

8. That the temporary walkway shall be removed no later than
September 30, 2000, subject to extensions by the Maui Planning

Department.

9. That full compliance with all other applicable governmental
requirements shall be rendered.

Thank you for your cooperation. If additional clarification is required, please
contact Mr. Daren Suzuki, Staff Planner, of this office at 270-7735.

Very truly yours, ¢

/I,I/M"-"‘“

JO E. MIN
Planning Director
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JEM:DS:osy

c: Clayton Yoshida, AICP, Deputy Planning Director

Rob Mullane, Sea Grant Extension Service

Daren Suzuki, Staff Planner

LUCA (2)

Phil Ohta, Department of Land and Natural Resources, Maui Division
General File

Project File s:\ALLIDAREN\MAIPOINA\SMA.WP2




‘AMES “KIMO” APANA
Mayor

JOHN E. MIN
Director

CLAYTON |. YOSHIDA
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

September 17, 1999

Isaac Davis Hall, Esq.
Attorney at Law

2087 Wells Street
Wailuku, Hawaii 96793

Dear Mr. Hall:

RE: The Whaler at Kaa‘ napali Beach
This letter is in response to your two (2) letters received on September 3, 1999.

You requested an explanation on why correspondence from the Maui Planning
Department (Department) to you has been sent to persons who were not shown as
having been sent copies. As you are well aware, project correspondence is public
record, and anyone requesting a copy of any letter may do so.

On the other hand, correspondence relating to an ongoing investigation may not
be available for public viewing until the investigation is complete. As such, the
Department may be unable to provide you with copies of the affidavits and related
correspondence at this time.

For the record, on September 14, 1999, you were advised that a Special
Management Area (SMA) Minor Permit was received for the sidewalk and is available
for your review.

Should you have any questions on the the SMA Minor Permit, please contact
Mr. Daren Suzuki, Staff Planner, of this office at 270-7735. Should you have any
guestions on the investigation, please contact Mr. Aaron Shinmoto, PE, Planning
Program Administrator, of this office at 270-7253.

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAI! 96793
PLANNING DIVISION (808) 270-7735; ZONING DIVISION (808) 270-7253; FACSIMILE (808) 270-7634




Isaac Davis Hall, Esq.
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Very truly yours,
<
/,, M\/"
JOHN E. MIN
Planning Director
JEM:DMS:osy

g3 Clayton Yoshida, AICP, Deputy Planning Director
Aaron Shinmoto, PE, Planning Program Administrator (2)
__Daren-Suzuki, Staff Planner
Project File

General File
S)\ALL\DAREN\WHALER.RE4
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JAMES “KIMO” APANA
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JOHN E. MIN
Director

CLAYTON |. YOSHIDA
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

September 17, 1999

Isaac Davis Hall, Esq.
Attorney at Law

2087 Wells Street
Wailuku, Hawaii 96793

Dear Mr. Hall:

RE: The Whaler at Kaanapali Beach
This letter is in response to your two (2) letters received on September 3, 1999.

You requested an explanation on why correspondence from the Maui Planning
Department (Department) to you has been sent to persons who were not shown as
having been sent copies. As you are well aware, project correspondence is public
record, and anyone requesting a copy of any letter may do so.

On the other hand, correspondence relating to an ongoing investigation may not
be available for public viewing until the investigation is complete. As such, the
Department may be unable to provide you with copies of the affidavits and related
correspondence at this time.

For the record, on September 14, 1999, you were advised that a Special
Management Area (SMA) Minor Permit was received for the sidewalk and is available
for your review.

Should you have any questions on the the SMA Minor Permit, please contact
Mr. Daren Suzuki, Staff Planner, of this office at 270-7735. Should you have any
questions on the investigation, please contact Mr. Aaron Shinmoto, PE, Planning
Program Administrator, of this office at 270-7253.

250 SOUTH HIGH STREET, WAILUKU, MAU!, HAWAI! 96793
PLANNING DIVISION (808) 270-7735; ZONING DIVISION (808) 270-7253; FACSIMILE (808) 270-7634
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Very truly yours,
4
/, m—w"“
JOHN E. MIN
Planning Director
JEM:DMS:osy

(s Clayton Yoshida, AICP, Deputy Planning Director
Aaron Shinmoto, PE, Planning Program Administrator (2)
Daren Suzuki, Staff Planner

—Project Fite—

General File
S:\ALL\ADAREN\WHALER.RE4
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Via Facsimile and U.S. Mail

[ ]
- rgkj’ %
e 1O
(808) 270-7634 N Lj B
Mr. Darren Suzuki e )Sg: Date ﬁs ¥

Staff Planner

Planning Department
County of Maui

250 South High Street
Wailuku, Maui, HI 96793

Re: “Application” for SMA Minor Permit Filed by the Whaler on
Kaanapali Beach for Sidewalk Repairs and Beach Replenishment

Dear Darren Suzuki:

As you know, we have only appealed a portion of the letter regarding
enforcement dated July 23, 1999. When and if you receive any of the requested
affidavits, kindly immediately inform me so that I can review them.

Thank yﬁtu for your anticipated cooperaticn.

Si%‘i;cerely ours,
|
[
Isapc Hall
IH/sn

cc: Charles D. Fox, III

wog/letsuz6



Isaac DAvVis HALL
ATTORNEY AT LAW
2087 WELLS STREET
WAILUKU, MAul, HAWAII 96793
(808) 244-9017

FAX (808) 244-6775

September 3, 1999

Via Facsimile and U.S. Mail
(808) 270-7634

Mr. Darren Suzuki

Staff Planner

Planning Department
County of Maui

250 South High Street
Wailuku, Maui, HI 96793

Re: “Application” for SMA Minor Permit Filed by the Whaler on
Kaanapali Beach for Sidewalk Repairs and Beach Replenishment

Dear Darren Suzuki:

It has come to my attention that correspendence from the Planning
Department to me has been sent te persons who were not shown as having
been sent copies. I would appreciate any expianation that you have for this.

At the same time, in spite of my repeated requests, the Planning
Department has sent correspondence concerning this matter to persons at the
Whaler without sending me copies. Since all of the above-referenced
documents are public records, please expiain why this is happening?

This letter is to confirm your undertaking to notify me when you
determine that the purported SMA minor permit application is complete. I will
want to review this application at tite timie it is coraplete and before any action
is taken upon it.

1cerely yours,

-

e ——

Isgaac Hall
IH/sn v

cc: Charles D. Fox, 1l

wog/letsuz5



JAMES “KIMO” APANA
Mayor

JOHN E. MIN
Director

CLAYTON {. YOSHIDA
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

September 17, 1999

Mr. Bill Ries, President

The Whaler Association of Apartment Owners
2481 Kaanapali Parkway

Lahaina, Hawaii 96761

Dear Mr. Ries:

Re: Special Management Area (SMA) Minor Permit and Shoreline
Setback Approval for a Six (6) Foot Wide Public Access
Walkway Consisting of Removable Pavers and Safety Handrails
Fronting the Whaler Condominium, TMK: 4-4-8:2, Lahaina,
Isl f Maui, Hawaii (SM2 2 A 21

In response to your application received on September 2, 1999, please be
advised that the Maui Planning Department (Department) has reviewed the application
in accordance with Chapter 343, Hawaii Revised Statutes (HRS), relative to
Environmental Impact Statements. The proposed work consists of a temporary public
access walkway to provide a continuous three (3) mile pedestrian walkway along the
South Kaanapali area.  Pursuant to the Environmental Impact Statement Rules,
Section 11-200-8, this work qualifies under Exemption Class Nos. 1 and 6 for the
“construction or placement of minor structures accessory to existing facilities,” and
"repair and maintenance of existing structures.” Therefore, this project is exempt from
Chapter 343, HRS requirements.

Further, in accordance with the Special Management Area Rules for the Maui
Planning Commission, Sections 12-202-12 and 12-202-14, a determination has been
made relative to the above-referenced project that:

1. Said project is a development;

2. Said project has a valuation not in excess of $125,000.00
(Valuation: Approximately $3,000.00);

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAI! 96793
PLANNING DIVISION (808) 270-7735; ZONING DIVISION (808) 270-7253; FACSIMILE (808) 270-7634



Mr. Bill Ries, President
September 17, 1999
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3. Said project has no significant adverse environmental or ecological
effect taking into account potential cumulative effects; and
4, Said project is consistent with the objectives, policies, and Special

Management Area guidelines set forth in the Hawaii Revised
Statutes (HRS), Chapter 205A, and is consistent with the County
General Plan and Zoning.

The proposed action is also subject to the Shoreline Setback Rules of the Maui
Planning Commission (Rules). It should be noted that the Department of Land and
Natural Resources stated that the proposed walkway would be located within the
" County's jurisdiction. Pursuant to Section 12-5-11(e) of these Rules, the movable
walkway is determined to be "public access walkways" which do not affect beach
processes, do not artificially fix the shoreline, and do not interfere with public access
or public views to and along the shoreline and may be approved administratively by the

Planning Director within the shoreline setback area including the minimum twenty-five
(25) foot setback area.

In consideration of the above-referenced determinations, you are hereby granted

a Special Management Area Minor Permit and Shoreline Setback Approval, subject to
the following conditions:

1. That construction shall be in accordance with plans submitted on
September 2, 1999.

2. That a building permit shall be obtained prior to the initiation of
construction, if required.

3. That appropriate measures shall be taken to mitigate the
short-term impact of the project relative to soil erosion from wind
and rain, ambient noise levels, disruptions in the use of the beach
area and public safety during the project.

4, That construction shall be initiated by March 31, 2000, and shall
be completed within one (1) year of said initiation.




Mr. Bill Ries, President
September 17, 1999
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5. That should the walkway be threatened by coastal erosion or have
an impact on beach processes (as evidenced by the structure being
undermined or impacted by wave action), the walkway shall be
either removed or reconfigured outside of the upper reaches of the
wash of the waves.

6. That no top soil shall be permitted within the shoreline area. Soils
released into the ocean may have an adverse impact on water
quality and the coral reef ecosystem.

7. No construction, operation of equipment, storage of materials,
excavation or deposition of soil or other materials shall occur
seaward of the vegetation line without the appropriate approvals
from the Department of Land and Natural Resources and the Army
Corps of Engineers.

8. That the temporary walkway shall be removed no later than
September 30, 2000, subject to extensions by the Maui Planning

Department.

9. That full compliance with all other applicable governmental
requirements shall be rendered.

Thank you for your cooperation. |f additional clarification is required, please
contact Mr. Daren Suzuki, Staff Planner, of this office at 270-7735.

Very truly yours, ‘

A. WA~

JO E. MIN
Planning Director




Mr. Bill Ries, President
September 17, 1999
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JEM:DS:osy
! Clayton Yoshida, AICP, Deputy Planning Director
Rob Mullane, Sea Grant Extension Service
“_Paren-Suzuki,Staff Planner
LUCA (2)
Phil Ohta, Department of Land and Natural Resources, Maui Division
General File
Project File s:\ALL\DAREN\MAIPOINA\SMA.WP2
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The“Whaler

On‘Kaanapali‘Beach_ N
Association of Apartment Owners

August 27, 1999

Mr. John Min

Director of Planning
County of Maui

250 South High Street
Wailuku, Hawaii 96793
Dear Mr. Min,

In response to your letter dated July 23, 1999, please find enclosed the following
items that were requested: '

1. A site drawing and photos indicating where the 1988 sidewalk still exists.

2. Two (2) copies of the breakaway slab joint construction dated
March 29, 1988.

3. A notarized affidavit from Charles Phillips.

4. A notarized affidavit from Fred Putnam.

5. A notarized affidavit from Dave Atkinson.

6. A copy of the receipt for the removal of the piers (invoice 10001).

7. Copies of two (2) receipts for the removal of the sidewalk and other
related debris (invoices 12352 and 12370).

2481 KAANAPALI PARKWAY . LAHAINA, MAUIL HAWAII 96761-1994 . {808) 661-6000
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The*Whaler
On‘KaanapaliBeach_
Association of Apartment Owners

Mr. John Min
August 27, 1999
page 2

As you are aware, The Whaler has always worked in good faith with the County and
State to meet all of the applicable conditions and regulations. We trust that the
documents submitted will satisfy the County’s recent requirements.

We appreciate your continued cooperation with our difficult situation and we look

forward to clearing our Association of any allegations of non-compliance. If you should
need further documentation please contact me.

Sincerely,

A7

Charles Philips
Director of Engineering

ccC: Mr. Bill Ries, The Whaler AOAO
Mr. Daren Suzuki, Planner

2481 KAANAPALI PARKWAY . LAHAINA, MAUI HAWAII 96761-1994 . (808) 661-6000




Isaac DAVIS HALL
ATTORNEY AT LAW
2087 WELLS STREET
WAILUKU, Maul,"HAWAII 96793
(808) 244-9017

FAX (808) 244-6775

September 20, 1999 M SP20 P3:32

Via Hand Deliver

Mr. John Min, Director

Mr. Daren Suzuki, Staff Planner
Planning Department

County of Maui

250 South High Street

Wailuku, Maui, Hawaii 96793

Re: Application for a SMA Minor Permit for a Temporary
Sidewalk at the Whaler Condominiums; TMK (II) 4-4-08:02;
Kaanapali, Lahaina, Maui

Dear John Min and Daren Suzuki:

My client and I have reviewed the documents which you have represented
constitute an application for a SMA Minor Permit and a Shoreline Setback
Variance for a temporary sidewalk at the Whaler. We have the following
comments on the application at this time:

1. The application is not accompanied by a valid survey of the
shoreline certified by the State Surveyor. Section 12-202-12(c)(2)(D).

2. The plans which have been submitted are unintelligible to us and
do not meet the standards for plans and specifications set out in the Maui
Planning Commission rules. Section 12-202-12(c)(2)(C),(E},(G). While the
plans may turn out not to be objectionable, they must first meet the
requirements of your rules.

3. The preliminary materials furnished to us with respect to this
application indicated that there would be sand or beach replenishment. Has
this been abandoned? The status of this portion of the application should be
clarified before any permit is granted.

4. There is no written valuation of the project (supplied to us).
Section 12-202-12(c)(2)(H).



Mr. John Min, Director

Mr. Daren Suzuki, Staff Planner
September 20, 1999

Page - 2 -

5. There is no determination that an Environmental Assessment is
not required. Section 12-202-12(c)(1).

6. What is the duration of this temporary authorization?

We are prepared to meet with you at any reasonable time to discuss the
foregoing. If you should grant this permit before this discussion takes place,

please send us a copy of the letter granting the permits immediately so that we
will have a full ten days to decide whether an appeal should be taken.

ﬁi cerely yours,

Is :ac Hall

Thank you fo\irour consideration of these matters.

IH/sn {

cc: Charles D. Fox, III
wog/letminsuz2
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The“Whaler
OnfKaanapali‘Beach_
Association of Apartment Owners

September 2, 1999

Mr. John Min

Director of Planning
County of Maui

250 South High Street
Wailuku, Hawaii 96793

Dear Mr. Min,

In response to a discussion with Daren Suzuki, the planner working on our SMA

Minor permit application, | would like to submit the following items to complete our
application:

1. Arevised application form signed by the Association President, Bill Ries.

2.  Two (2) pages from the Whaler Board of Directors Meeting establishing
the Board's approval for installation of the temporary beach sidewalk.

3. Photos illustrating the existing conditions.

4. A site plan indicating the location of the proposed improvements for the
temporary beach sidewalk.

5. Photos illustrating the proposed improvements.

6. Photos of the pavers that are the proposed material for the temporary
beach sidewalk.

7. A brief description addressing the anticipated impacts.

2481 KAANAPALI PARKWAY o LAHAINA, MAUIL HAWAII 96761-1994 . (808) 661-6000




Mr. John Min
September 2, 1999
page 2

Our beach sidewalk has been in need of this repair for well over a year now and we
appreciate your continued assistance in helping to rectify the situation. The beach
sidewalk is the visitors main thoroughfare within the resort and also serves as a public
access between all the Kaanapali Resort properties.

Because of the inaccessible status of the portion in front of the Whaler, it prevents a
continued access route between the properties and throughout the resort. To a certain
extent the disruption in the beach sidewalk poses a liability for The Whaler because
people continue to use the walkways regardless of the barriers and signage.

Therefore, we sincerely appreciate your continued assistance and attention to our

application. | would like to assist in any way to expedite this process so please contact
me immediately if you should need any further information or documentation.

Sincerely,

4

Director of Engineering

co: Mr. Bill Ries, The Whaler AOAO
Mr. Daren Suzuki, Planner
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The Whaler on Kaanapali Beach
Board of Directors Meeting
May 28, 1999
9:00 A M.

Meeting Room, Tower I, Lower Level

DIRECTORS PRESENT: Bill Ries, Peer Oppenheimer, MaryDee Karp, Jim Kelly, Kay
Sinnett, Otto Schacht, Gary McDaniel, Rune Frossmo, Marty
Wible.

OTHERS PRESENT: Robert Rowland, Association Attorney, Mancini, Rowland &
Welch; Chuck Philips, Director of Engineering; Laurie
Ledbetter, Recording Secretary.

OTHERS PRESENT: See Appendix “A”, attached hereto.

ROLL CALL AND CALL TO ORDER:

The meeting was called to order by President Bill Ries at 9:00 A.M. A quorum was established with
all Board members present.

5
PROOF OF NOTICE OF MEETING:

President Ries certified that Proof of Notice was mailed to each Director on April 19, 1999 and filed
in the Association office.

APPROVAL OF MINUTES:

MOTION: To approve the minutes of the Board of Directors Meeting dated
January 25, 1999 as distributed. (Karp/Frossmo)

VOTE: Carried unanimously.

MOTION: To approve the minutes of the Special Meeting of the Board of Directors
dated March 3, 1999 as distributed. (Frossmo/Karp)

VOTE: Carried unanimously.

MOTION: To approve the minutes of the Special Meeting of the Board of Directors
dated March 19, 1999 with the following correction:

1) To 1include Oftto Schacht as present at the meeting.
(Karp/McDaniel)

VOTE: Carried unanimously.




The Whaler on Kaanapali Beach
Board of Directors Meeting
May 28, 1999 - Page 4

MOTION: The existing gas barbecue grills not be replaced until the Building and
Long Range Planning Committees have an opportunity to research and
submit a recommendation to upgrade and/or renovate. (Wible/Frossmo)

Both Mrs. Wible and Mr. Philips volunteered to research various options and costs. The Board
agreed to review the above information at the August meeting.

VOTE: Carried unanimously.
Beach Sidewalk:

Mr. Philips stated a second meeting with representatives from the State and County of Maui, as well
as other Kaanapali Beach properties, met on May 24, 1999, to discuss methods in which to
streamline and expedite the permit process.

Mr. Philips stated that because the sand has not naturally restored itself in a timely manner, a
proposal for beach quality sand replenishment, and construction of a temporary beach sidewalk on
the Tower II side of the property, was submitted to the County of Maui Planning Department on May
26, 1999. He reviewed the specifics of the proposed sidewalk, which is a temporary situation to
address a need for access to accommodate the public. The proposal also included a request for

approval to restore the sidewalk to its original location, when nature returns the sand in the same
location.

LeRoy Cox, #8135, suggested the Association’s msurance company be apprised of the additional non-
resident and non-guest foot traffic on Whaler property as a result of the beach sidewalk situation.
President Ries advised this will be done.

MOTION: To approve an additional $15,000 for sand replenishment and the
2 installation of a temporary beach sidewalk on the side of Tower II per
the proposal submitted to the County and upon the issuance of proper

permits. (Oppenheimer/Frossmo)

VOTE: Carried unanimoausly.

GROUNDS:

Kay Sinnett reported the shade tree by the pool is scheduled to be trimmed within the next month,
horizontally, to grow back and provide more shade. The palm tree by the pool was removed due to
the hazardous condition of the tree. The Board reviewed the following options: 1) Replant with the
same size coconut tree at a cost of approximately $6,000 to $9,000 plus the cost of a crane; 2)
Replace with a smaller shade tree; 3) Concrete the area. This would require approval by 75% of the




The anticipated impacts of the proposed installation
of a temporary walkway at
The Whaler on Kaanapali Beach

The setting of the proposed temporary walkway is on the makai side of the
Whaler condominium property. The beachwalk is currently unusable in the area
in front of Tower 2. The temporary walkway would be approximately two to three
feet above the vegetation line on the grassed area.

The temporary location of the beach walk is consistent with the land use plan.
The beach walk has been an approved component of the property as far back as
the early 1980’s.

Because of the temporary nature of the proposed action, there should be no
impacts on the ocean and coastal environment. Furthermore, in the event of high
surf and a threat of shoreline erosion, the temporary pavers can be removed so
as to prevent any possible negative impacts from the beachwalk.

Again, because the proposed action is temporary, the pavers can be removed at
any time if shoreline erosion poses a threat. Therefore, any adverse
environmental effects can be avoided by removal of the pavers during
threatening conditions.

Because the beach walk is designed as a continuous three mile pedestrian walk
way that provides access throughout the resort along the coastline, there is no
alternative route available. The current situation is dangerous because when
walkers reach the end of the existing walkway they are forced onto the unstable
sand. Worse yet some pedestrians ignore the barriers and continue to use the
exposed walkway, which ends abruptly and could cause injury.

The temporary location is positioned mauka of the scarp by at least three feet.
This location was chosen as the best route in order to minimize any coastal
impacts. The temporary installation of the pavers is also a preventive measure
since they can be removed during erosion occurrence.

The proposed action is for a temporary beach walk and therefore there is no
irreversible or irretrievable commitment of resources.
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PROPOSED IMPROVEMENTS
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PROPOSED IMPROVEMENTS
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PROPOSED PAVERS
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Mr. John E. Min, Director AT N ASURCE NARAGN
Department of Planning

County of Maui

250 South High Street

Wailuku, Maui, Hawaii 96793

Dear Mr. Min:

Subject: Sidcwalk at the Whaler Condominium, Tax Map Kcy: 4-4-08: 002,
: Kaanapali, 1.ahaina, Maui,

'This is in response to your August 16, 1999 lctter regarding your review of a
Special Management Arca Minor Permit and Shorcline Setback Approval involving the
sidewalk at the Whaler Condominium, Tax Map Kcy: 4-4-08: 02, situate in Kaanapali,
Lahaina, Maui,

The Maui District Land Office’s files reveals that the most recent certified
shoreling for the Whaler was approved on June 29, 1993. The sidewalk was located on
the mauka arca of the certified shoreline at that time. In order to avoid any additional
liability for the State, a new certified shoreline would place the sidewalk within this same
mauka area., and therefore, be subjoct Lo your jurisdiction.

Should you have any questions regarding the above mattcr, please fcel free to
contact this office at 984-8100.

ce: Central Files
Maui Land Board Member




JAMES “KIMO” APANA
Mayor

JOHN E. MIN
Director

CLAYTON (. YOSHIDA
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

August 16, 1999 o

Mr. Philip Ohta, Maui District Land Agent
Department of Land and Natural Resources
54 South High Street

Wailuku, Hawaii 96793

Dear Mr. Ohta:

Re: Sidewalk at the Whaler, TMK: 4-4-8:2, Kaanapali, Island of Maui,
Hawvaii

The Maui Planning Department (Department) is currently reviewing a Special
Management Minor Permit and Shoreline Setback Approval request for the
above-referenced project. In lieu of establishing jurisdiction with a valid shoreline
certification, we are requesting that you provide us with verification that the proposed
walkway Is located mauka of the existing shoreline, thereby, within the County's
jurisdiction.

Enclosed for your information is a copy of the project plans and a copy of a
photograph of existing conditions. Please note that the proposed "temporary"
sidewalk will be situated approximately two (2) feet mauka of the posts and chains.

Thank you for your cooperation. Should you have any questions, please contact
Mr. Daren Suzuki, Staff Planner of this office at 270-7735.

Very truly yours,

//Mw—

JOHN E. MIN
Planning Director

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAII 96793
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634




Mr. Philip Ohta, Maui District Land Agent
August 13, 1999
Page 2

JEM:DS:osy
Enclosures
G: Clayton Yoshida, AICP, Deputy Planning Director
Daren Suzuki, Staff Planner
Project File
General File
(S:\ALL\ADAREN\WHALER.LT3)
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JAMES "KIMO” APANA
Mayor

JOHN E. MIN
Director

CLAYTON 1. YOSHIDA
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

August 3, 1999

Isaac Davis Hall, Esqg.
2087 Wells Street
Wailuku, Hawaii 96793
Dear Mr. Hall:

RE: Whaler Condominium, TMK: 4-4-8:2, Kaanapali, Maui

This letter is in response to your letter dated July 28, 1999 regarding an
application for a Special Management Area (SMA) Minor Permit filed by the Whaler on
Kaanapali Beach for sidewalk repairs and beach replenishment.

First of all, an SMA Minor Permit application was received by the Maui Planning
Department (Department) on July 15, 1999 and was given to you on July 27, 1999.
We feel that providing you with this information within ten (10) working days is a
reasonable response time considering the numerous other applications this Department
processes and monitors. Should this response time for the delivery of future
correspondences be unacceptable, we would also ask your cooperation in regularly
requesting the file from the project planner and asking for copies as needed.

Regarding your allegations that we breached our obligation by failing to notify
you promptly of a submitted SMA Minor Permit application pursuant to Hawaii Revised
Statutes (HRS), Chapter 205A-29, please note that this section refers to SMA Use
Permit procedures, not the SMA Minor Permit procedures.

You stated that you are concerned whether the Planning Department is
protecting your client's rights under the Coastal Zone Management Law by the inability
to rely upon representations made. Specifically, you noted that Mr. Daren Suzuki
represented to you that enforcement issues will be handled by Mr. Aaron Shinmoto,
yet it turns out that Mr. Suzuki is “in charge” of the investigation. Since Mr. Suzuki
has the most background knowledge on this issue, he is assisting Mr. Charles Villalon,
Zoning Inspector, in drafting a letter to address these alleged violations. Mr. Villalon
is under the supervision of Mr. Aaron Shinmoto, Planning Program Administrator,
Zoning Administration and Enforcement Division, and is the primary staff in charge of

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAII 96793
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634
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Isaac Davis Hall, Esq.
August 3, 1999
Page 2

this overall investigation. Regardless of who is in charge of the investigation, please
note that all departmental positions on enforcement go through the Planning Director.

We believe that we have provided you with copies of all permits/submittals filed
with the Planning Department for the sidewalk repair and beach replenishment.
However, please feel free to review our files to verify this.

You are correct in your assessment that the SMA Minor Permit application is
incomplete. Although the permit is inadequate to complete our review, it is
recognized as a "pending application". Therefore, we will notify the Whaler of the
required submittals to complete the application upon the return of the applicant from
vacation (sometime in mid-August). When these submittals are received, we will make
an assessment for which SMA approval is sought.

Lastly, please contact Mr. Charles Villalon, Zoning Inspector, for any site
inspections on the property.

Should you have any questions, please contact Daren Suzuki, Staff Planner, of
this office at 270-7735.

Very truly yours, .

A NN

JOHNE. MIN
Planning Director

JEM:DMS:cmb

c: Clayton Yoshida, AICP, Deputy Director of Planning
Aaron Shinmoto, Planning Program Administrator
Daren Suzuki, Staff Planner

Charles Villalon, Zoning Inspector

Project File

General File

S:\ALL\DAREN\4.WPD




JAMES “KIMO” APANA
Mayor

JOHN E. MiN
Director

CLAYTON 1. YOSHIDA
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

June 1, 1999

Via Facsimile: 661-6033

Mr. Charles Philips

The Whaler on Kaanapali Beach
2481 Kaanapali Parkway
Lahaina, Hawaii 96761

Dear Mr. Philips:

RE: Beach Replenishment and Temporary Walkway for the Whaler,
TMK: 4-4-8:1, Kaanapali, Maui

This letter is in response to your letter dated May 26, 1999. Please be advised
that sand replenishment at this time is not permitted without the prior approval from
the State Department of Land and Natural Resources (State) and the Department of

Planning. It is our understanding that you have a pending request with the State to
conduct such activity.

Regarding the temporary sidewalk, please submit a complete Special
Management Area Assessment application for further processing. Please attach clean

copies of the project plans and include site photographs with this application. A copy
of the application is enclosed for your use.

Thank you for your cooperation. Should you have any questions, please contact
Mr. Daren Suzuki, Staff Planner, of this office at 270-7735.

Very truly yours,

4

/-Vl/‘v—\/“

JOHN'E. MIN
Director of Planning

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAII 96793
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634




Mr. Charles Philips
June 1, 1999
Page 2

JEM:DMS:cmb

Enclosure

B Clayton Yoshida, AICP, Deputy Director of Planning
Daren Suzuki, Staff Planner
Project File

General File
S:\ALL\DAREN\WHALER.BNP



Isaac DAvVIs HALL
ATTORNEY AT LAW

OF COUNSEL: 2087 WELLS STREET 9‘;} :":F'.‘;: 1 ",, P ‘ :ff”r;g

G. RICHARD GESCH ‘ WaAILUKU, MAUI, HAWAII 96793

(808) 244-9017.

FAX (808) 244-6775

May 12, 1999
Via Facsimile and U.S. Mail
Mr. Sam Lemmo Mr. Darren Suzuki, Staff Planning
Senior Planner, Planning Division Maui Planning Department
Dept. of Land & Natural Resources County of Maui
State of Hawaii 250 S. High St.
PO Box 621 - Wailuku HI 86793
Honolulu HI 96713 (Fax: 243-7634)

(Fax: 587-0455)
‘ Mr. Charles W. Penque

Mr. Phil Ohta Division of Boating & Recreation
Maui Land Agent Dept. of Land and Natural

Dept. of Land & Natural Resources Resources

State of Hawaii State of Hawaii

54 S. High St. 2145 Wells Street, Suite 106
Wailuku HI 96793 Wailuku HI 96793

(Fax: 984-8111) (Fax: 243-5829)

Re: Beach Replenishment, Artificial Shoreline Landscaping, Removal and
Reconstruction of Sidewalk at the Whaler Condominium, TMK (II) 4-4-
8:1, Lahaina, Hawaii

Dear Sam Lemmo, Phil Ohta, Darren Suzuki and Charles Penque:

This letter is written on behalf of Mr. Charles Fox who is, with his wife,
the owner of an apartment within the Whaler on Kaanapali Beach. Mr. Fox is
concerned with the protection and preservation of coastal resources, the proper
establishment of the shoreline, assuring that appropriate permits are obtained
for developments and structures within the shoreline area and the enforcement
of existing permit conditions.

I have written to all of you in the past asking to be notified of the filing
of any applications for permits or approvals and for copies of any such
applications (for which we will pay any copying costs). Unfortunately, we only
recently discovered that an application for a Conservation District Use
(“CDUA”) permit has been filed with the Department of Land and Natural
Resources (“DLNR”) for beach replenishment and landscaping, without anyone
informing us of this fact or sending us a copy of the application. We would



appreciate it if you would now send to me a copy of this application and all
correspondence which has been generated with respect to the application.

We have the following preliminary comments, based upon the
information which we have been able to obtain to date.

I. Background

A sidewalk was constructed ironting the Whaler some time before 1988.
Wave action destroyed all or a portion of this sidewalk at that time and the
Whaler sought a Special Management Area (“SMA”) minor permit and Shoreline
Setback Variance (“SSV”) which was granted. It permitted reconstruction of the
sidewalk in accordance with plans prepared by Gholkar and Associates, Inc.
which call for “breakaway” slab construction. The reconstructed sidewalk does
not appear to have been built in compliance with these plans.

After Hurricane Iniki, the sidewalk was again undermined.
Representatives of the Whaler applied for an SMA minor permit and an SSV
approval to replace the concrete sidewalk. See 93/5SM2-219 and 93/SSA-010.
These permits were issued on Octeber 18, 1993 requiring the walkway to be
constructed of “prefab concrete pavers.” This condition was never properly
amended. The reconstruction which took place in 1993 was not in conformity
with the permits issued, or any proper amendment to these permits. The
remnants of the 1988 sidewalk were left buried in thb sand mostly seaward of
the shoreline.

As a necessary component of these two permit applications, a certified
shoreline, approved by DLNR, was submitted. The date of this certification is
July 12, 1993. We have no knowledge of any shoreline certifications which have
been prepared and approved since then.

By virtue of strong wave action, through an unnamed storm in 1998, the
solid concrete walkway was undermined once again. These waves also
uncovered the remnants of the 1988 and 1993 ~,1dewalks The erosion also
made plainly visible the concrete piers which had been used to construct the
sidewalk, which had never been authorized by Maui County, in any fashion.

In 1998, the Whaler applied for an SMA minor permit and SSV approval
for the placement of sand bags, the consiruction of three temporary stairways
and the placement of a safety hand railing along the existing sidewalk which
were granted on June 22, 1998. See SM 2 980051 and SSA 980011. Pertinent
conditions to the permit were as follows: :

6. That all sidewalk debris, including the fallen sidewalk
frora the Hurricane Iniki that is exposed, shall be removed from
the beach area within two (2} weeks {rom the date of this permit.

7. That appropriate permits shall be obtained from the
Department of Land and Natural Resources, Division of Boating
and Ocean Recreation, prior to initiation of construction.

N2



It does not appear that any permits were obtained from DLNR prior to the
initiation of this construction. The debris, which was plainly visible in
photographs taken at the time, has not been removed and has instead been
buried (by Whaler staff or agents and not through natural ocean processes).

II. A Current Certified Shoreline Must Be Approved Before Any
Permits Are Applied for or Received to Determine Whether
Jurisdiction Lies with the State of Hawaii or the County of Maui,
or Both

It is believed that the Whaler retained a surveying firm to prepare a
shoreline survey for certification. To our knowledge, this shoreline survey, if
actually prepared, has not been submitted to DLNR for review and approval.

The shoreline, if certified now, would be a significant distance “mauka”
or inland, of the shoreline certified in 1893. This is extremely important for
many reasons. For the purposes of this letter, however, one of the most
important reasons is that jurisdiction as between the State of Hawaii and the
County of Maui cannot be accurately ascertained without a current, certified
and approved shoreline survey. It is apparent that some of the “improvements”
for which the Whaler is now seeking approval from DLNR will take place
between the area mauka of the shoreline as certified in 1993 and makai or
below the shoreline as it would be, but has not been, certified now. If the 1993
shoreline is still being relied upcn now (improperly) the landscaping and some
of the beach replenishment will be taking place within the shoreline setback
area and permits and approvals need to be obtzained from the Maui Planning
Commission, instead of from DLNR. This was plainly contemplated by the
Maui Planning Department and the Whaler was so informed in letters dated
September 14, 1998 and December 8, 1998, both of which state:

Please be advised that all redevelopment of the property shall
require review and approval from the Department. These activities
shall include sidewalk repairs, landscaping, and irrigation.

Because this application has been'submltted to DLNR instead of to the
Maui Planning Commission, it is apparent that DLNR is not processing this
application based upon the 1993 certified shoreline and, instead, considers this
as an application for iinprovements below a shoreline which has never been
surveyed, certified or approved.

It is plain that the 1993 certification hias expired. It is equally plain that
jurisdiction as between DLNR and the Cournty of Maui cannot properly be
ascertained without a current certified shoreline. {t simply will not suffice to
assume that the shoreline, if certified today, would be “mauka” so that
jurisdiction lies with DLNR instead of the Maui Planning Commission.



III. No Permit or Approval Can Be Issued Through Which the
Shoreline Would be Artificially Established

By law, the shoreline is a recognition of where, through natural
processes, the high wash of the waves occurs. It is fluid and not intended to be
manipulated through artificial processes.

It is plain that one of the intents of this application is to artificially fix
the shoreline. As it was explained tc me, even though the shoreline, through
natural processes, is now located further inland, the purpose of the
landscaping is to recover the areas lost since the 1993 certification. The Whaler
seeks permission to plant naupaka (essentially below the current shoreline) to
recover the land lost since the 1993 certificaticn. The Whaler would be
permitted to plant naupaka below the area which would be certified, if |
certification were required now. The Whaler would be permltted to brlng in dirt
within which to grow these plants which will runoff and could aifect coral life.
The Whaler would be permitted to irrigate this naupaka, which might not grow
unless artificially sustained.

All of this is in contradiction to and undermines the whole purpose and
intent of establishing the shoreline. It would extend what is already a bad
precedent. It would constitute an unwarranted and unnecessary capitulation to
those who have built too close to the ocean in the first place. Until and unless
our courts and legislature decide that the shoreline can be artificially
manipulated, applications such as this one should not even be processed, or
should not receive staff recommendations for approval and certainly should not
be approved by any federal, state or county agency.

IV. Review of the Whole Project

The beach replenishment and Jandscaping is only the first phase of a
larger project which will ultimately involve the demolitionn and reconstruction
of the sidewalk. It appears that this first phase is in preparation for a new
certified shoreline which will have been artificially induced. A shoreline survey
is a required component of any application for an SMA/SSV permit from the
County of Maui. Once the shoreline has been artificially established, such an
application can then be submitied to the C County for the demolition and
construction of the sidewalk. :

This project must be reviewed as a whole. Before any approval can be
granted for beach replenishment and landscaping, a plan must be submitted
for the sidewalk demolition and reconstruction.

V. Past Infractions

The Whaler has left a trail of perm:it violations behind it. These must all
be dealt with appropriately before any furtber permits can be issued. If and
when it is determined that the sidewalk was not constructed based upon plans
which were approved, those portions must be removed. In addition, the Whaler



has never removed those portions of the sidewalk which now lie in the sand
(how far, or not far, below the surface we do not know) as was required by the
Planning Department.

V1. Environmental Assessment -

An Environmental Assessment must be prepared and submitted with any
application to DLNR and/or with any application submitited to the Maui
Planning Commission. The first involves the use of state lands or the
conservation district and the second involves the use of the shoreline setback
area. No exemption is applicable. The important issues outlined above must be
fully addressed at least in an Environmental Assessment.

Thank you for the opportunity to provide you with our initial comments.
Kindly send copies of the documents which we have requested at your earliest
opportunity and we will promptly reiimburse you for any copying costs. Please
contact me at your earliest convenience to discuss these matters. I look
forward to hearing from you.

Isd\‘\\gc H

IH/jp
cc: Charles Fox

Gl
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FACSIMILE TRANSMITTAL
DATE: 5/12/99

TO; sam Lemmo, 587-0455
Fhil Ohta, 984-8111
Parren Suzuki, 243-7634
. FAX NO.: Charles Penque, 243-5829

PAGES:6__ (including this cover sheet)

RE: Beach replenishment, sidewalk,

Whaler Condominium ‘ _
REMARKS: | !

IMPORTANT NOTICE
This Fax has been sent from a law firm. It may contain attorney-client privileged and
confidential information intended only for the use of the person(s) named above. If you are not
an intended recipient, you are hereby notified that any dissemination or duplication of this Fax
is prohibited and that there shall be no waiver of any privilege or confidence by your receipt of
this transmission. If you have recetved this Fax in error, please notify us by collect teiephone
call and return it by first class matl, Thank you.

Original letter 9(1 will () will not be mailed to you.

If you do not receive all the pages please telephone or fax us immediately.
Thank you.
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Isaac DAavis HALL
ATTQRNEY AT LAW
&F COuNSEL: 2087 WELLS STREET
&, RICHARD GESCH WaiLUKU, MAyY1, HAWAN 8&793
(Aos) s -0017

FAR (SO8s) 299-6775

May 12, 1999

Via Facsimile and U.8, Mail

Mr. Sam Lemmo Mr. Darren Suzuki, Staff Planning
Senior Planner, Flarning Division Maui Planning Department

Dept. of Land & Natural Resources County of Maui

State of Hawaii 250 8. High &t.

PO Box 621 | : Wailuku HI 96793

Honelulu HI 86713 {Fax: 243-7634)

- (Fax: 587-0455) .
' . Mr. Charles W. Penque
Mr. Phil Ohta ' " Division of Boating & Recreation

Maut Land Agent : -~ Dept. of Land and Natural
Dept, of Land & Natural Resnurces Resources

State of Hawaii State of Hawail

54 8. High St 2145 Wells Street. Suite 106
Wailuku HI 96793 4 Wailuku HI 96793

(Fax: 984-8111) {Fax: 243-5829)

Re: Beach Replenishment, Artificial Shoreline Landscaping, Removal and
Reconstruction of Sidewalk at the Whaler Condominium, TMK (11} 4-4-
8:1, Lahaina, Hawaﬂ

Dear Sam Lemmo, Pl;ul Ohta, Darren Suzulkd and Charles Pengue:

This letter is mitten on behalf of Mr, Charles Fox who ig, with his wife,
the owner of an apartment within the Whaler on Kaanapali Beach. Mr. Fox is
concerned with the protection and preservation of coastal resources, the proper
establishment of the shoreline, assuring that appropriate permits are obtained
for developments and structures within the shoreline area and the enforcement
of existing permit conditions

1 have written to all of you in the past asking to be notified of the filing
of any applications for permits or approvals and for copies of any such A
applications (for which we will pay any copying costs). Unfortunately, we only
recently discovered that an application for a Coneervation District Use :
(“CDUA”) permit has been filed with the Department of Land and Natural
Resources (“DLNR”) for beach replenishment and landscaping, without anyone
informing us of this fact or sendmg us a copy of the application. We Would
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-appreciate 1t if you would now send to me a copy of this application and all
correspondence which has been generated with respect to the application.

We have the following pfelimmary cormnments, based upon th
information which we have been able to obtain to date, pon the

L Background

A sidewalk was constructed fronting the Whaler some time before 1988.
Wave action destroyed all or a portion of this sidewalk at that time and the
Whaler sought a Special Management Area [“SMA") minor permit and Shoreline
Setback Variance (“$SV") which was granted. It permitted reconstruction of the
sidewalk in accordance with plans prepared by Gholkar and Associates, Inc.
which. eall for “breakaway” slab construction, The reconstructed sidewalk does
not appear to have been built in compliance with these plans. .

After Hurricane Inild, the sidewalk was again undermined.
‘Representatives of the Whaler applied for an SMA minor permit and an SSV
approval to replace the concrete sidewalk. See 93/SM2-219 and 93/55A-010.
ese permits were issued on October 18, 1993 requiring the walkway to be -
‘constructed of “prefab concrete pavers.” This conditior: was never properly
amended. The reconstruction which took place in 1992 was not in conformity
- with the permits issued, or any proper amendment to these permits. The
- remmants of the 1088 sidewalk were left buried in the sand mostly scaward of

- the shorcline. ‘

. As a necessaty component of these twbd permit applications, a certified
shoreline, approved by DLNR, was submitted, The date of this certification is
July 12, 1993. We have no knowledge of ahy shoreline certifications which have

" bheen prepared and approved since then, '

A By virtue of strong wave action, thrpugh an unnamed storm in 1908, the
aolid concrete walkway was undermined once again. These waves also
uncovered the remnants of the 1988 and 1993 sidewalks. The erosion also
made plainly visible the concrete piers which had been used to construct the
stdewalk, which had never been authorized by Maut Cournty, in any fashion.

. In 1998, the Whaler appliedfor an SMA minor permit and SSV approval
for the placement of sand bags, the construction of three temporary stalrways
and the placement of a safety hand railing along the existing sidewalk which -
were granted on June 22, 1998. See SM 2 980051 and SSA 980011. Pertinent

- conditions to the permit were as follows: : e -

- 8. That all sidewalk debris, including the fallen sidewalke
from the Hurricane Intki that is exposed, shall be removed from
the beach area within two (2} weeks from the date of this permit.

. 7. That'a%pmpﬁate‘ pertnits shall bé obtained from the
Department of Land and Natural Resources, Division of Boating
-and Ocean Recreation.’ prior to initiation of construction.
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It does not appear that any permits were obtained from DLNR prior to the
initiation of this construction. The debris, which was plainly visible in
photographs taken at the time, has not beeri rernoved and has instead been
buiried (by Whaler staff or agents and not through natiiral ocean processes).

II. A Current Certified Shoreline Must Be Approved Before Any
Perraits Are Applied for or Received to Determine Whether
Jurisdiction Lies with the State of Hawaii or the County of Mau,
or Both :

It is believed that the Whaler retained a surveying firm to prepare a .
shoreline survey for certification. To our knewledge, this shorelinie survey, if
actually prépared, has not been submitted to DLNR for review and approval.

The shoreline, if certified now, woild be a significant distance “mauika”
or inland, of the shoreline ¢ertified in 1593, This is extremely important for
many rcasons. For the purposes of this letter, however, one of the most
important reasons is that jurisdiction as between the State of Hawail and the
County of Maui cannot be accurately ascertained without a current, certified
and approved shoreline survey. It is apparent that some of the “improvements”
for which the Whaler is now seeking approval from DLNR will take place
between the area mauka of the shoreline as certified in 1993 and makai or
below the shoreline as it would be, but has nat been, certified now. If the 1993
-shoreline is still being relied upon now {improperly) the landscaping and some -
of the beach replenishment will be taking place within the shoreline setback
area and permits and approvals need to be obtained from the Maui Planning
Cornmission, instead of from DLNR. This was plainly contemplated by the
Maui Planning Department and the Whaler was so informed in letters dated
September 14, 1998 and December 8, 1998, both.of which state:

Please be advised that all redevelopment of the property shall
require review and approval from the Departmment. These activities
ghall include sidewalk repairs, landecaping, and irrigation.

Because this application has been submitted to DLNR instead of to the
Maul Planning Comumnission, it is apparent that DLNR is niot processing this
- application based upon the 1993 certified shoreline and, instead, considers this
~ as an application for improveinents below a shoreline which has never been.
surveyed, certified or approved.. D :

. It is plain that the 1993 certification has expired. It is equally plain that
juriediction as between DINR and the County of Mani cannot properly be
ascertained without a current certified shoreline. It simply will not suffice to
assume that the shoreline, if certified today, would be *mauka” so that
jurisdiction lies with DLNR instead of the Maul Planning Commission.
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. No Permit or Approval Can Be Issued Through Which the
Shoreline Would be Artificially Established

By law, the shoreline is a recognition of where, throngh natural
processes, the high wash of the waves occurs. It is fludd and not intended to be
manipulated through artificial processes.

It is plain that one of the intents of this application is to artifictally fix
the shoreline. As it was explained to me, even though the shoreline, through
natural processes, 1s now located further inland, the purpose of the
landscaping is to recover the areas lost since the 1993 certification. The Whaler
seeks permission to plant naupaka (essentially below the current shoreline) to
recover the land lost since the 1993 certificatior.. The Whaler would be
permitted to plant naupaka below the area which would be certified, if ,
certification were required now. The Whaler would be permitted to bring in dirt
within which to grow these plants which will runoff and could affect coral life.
The Whaler would be permitted to intigate this naupaka, which might not grow
unless artificially sustained. ' ~ '

All of this is in contradiction to and undermines the whole purpose and
intent of establishing the shoreline. it would extend what 15 already a bad
precedent. It would constitute an unwarranted and unnecessary capitulation to

* those who have built too close to the ocean in the first place. Until and unless
our courts and legislature decide that the shoreline can be artificially
manipulated, applications such as this one should not even be processed, or
should not receive staff recommendations for approval and certainly should not

be approved by any federal, state or county agency.
IV. Review of the Whole Project.

The beach replenishment and landseaping is only the first phase of a
larger project which will ultimately involve the demiolition and reconstriction
of the sidewalk. It appears that this first phase is in preparation for a new
certified shoreline which will have beef artificially induced. A shoreline survey
is a required component of any application for an SMA/SSV permit from the
County of Maui. Onice the shoreline has been artificlally established, such an
application: can then be submitted to the Coumnty for the demolitton and
construction of the sidewalk: - o S

. This project musf be reﬂeWed as a whole. Before any approval can be
~granted for beach replenishment and landscaping, a plan must be submitted
for the sidewalk demclition and reconstruction. : -

V. Past Inﬁ'acﬁbns -
The Whaler has left.a trail of permit violations behind it. These must all
be dealt with appropriately before any fnther permits can be issued. If and

when it is determined that the sidewalk was not constructed based upon plans
which were approved, those portions must be removed. In addition, the Whaler

"4
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has never removed those portions of the sidewalk which now lie in the sand
(how far, or not far, below the surface we do not know) as was requxred by the
Planning Department.

V1. Envirorunental Assesament

An Environmental Assessment must he prepared and submitted with any
application to DLNR and/or with any application submitted t¢ the Maui
Planning Commission. The first involves the use of state lands or the
conservation district and the second invalves the use of the shoreline setback
area. No exemption is applicable. The important issues outlined above must be

~ fully addressed at least in an Emriromnerital Assessment.

Thank you for the opportuntty to provide you with our initial comments.
Kindly send copics of the documents which we have requested at your earliest
opportunity and we will promptly réifmburse you for any copylng costs, Please
contact me at your earliest convenience to discuss these matters. I look
forward|to hearing from you.

Isaac Hall

IH/1p J
ce: Charles Fox
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STATE OF HAWAII = FORESTRY AND WILDLIFE
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PARKS
LAND DIVISION sv-lr‘:':R RESOURCE MANAGEMENT
P.0. BOX 621
Ref. :PB:SL HONOLULU, HAWAII 96809
APR 2 7 1999

The Honorable John Min, Director
County of Maui Planning Department
200 South High Street

Wailuku, Maui, Hawaiil 96766

Attn: Daren Suzuki:

Dear Mr. Min:

Subject: Proposed Landscaping and Sand Replenishment at the Whaler
on Kaanapali Beach, Maui

Please find attached material regarding a proposal by the Whaler on
Kaanapali Beach to do beach nourishment and re-vegetation in the
shoreline area of the subject property. We would appreciate your
input on this matter, since the proposal may affect the plans,
polices and programs of the County of Maui.

Please feel free to contact Sam Lemmo, at 587-0381, should you have

any questions on this matter.

Aloha,

-

Dean Y. Uchida, Administrator
Land Division

Attachments

cc: Chairman’s Office
Maui Board Member
Maui District Land Agent
Charles Phillips
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TheWhaler
On‘Kaanapali‘Beach
Association of Apartment Owners

January 13, 1999

Dean Uchida

Department of Land & Natural Resources
Land Division

P.O. Box 621

Honolulu, Hi. 96809

Dear Mr. Ughida,

I'met with Phil Ota on December 17, 1998 regarding the loss of sidewalk, vegetation, irrigation and
sand replenishment in front of The Whaler on Kaanapali Beach, a request for determination whether
a conservation use permit is necessary for sand replenishment and vegetation, and a detailed plan
showing the location of approximately 4,000 sq.ft. of sand replenishment and 1,800 sq.ft. of naupaka
vegetation within the sand replenishment. '

‘We would appreciate your support on this so we can move forward in an effort to receive approval
from the Maui Planning Department.

I'have enclosed copies of letters to Phillip Ota from Janis Casco, Elective Director/Managing Agent
of The Whaler as well as a letter to Mrs. Casco from Charles Penque of the Department of Land &

Natural Resources.

Please contact me at your earliest convenience on this issue. We have a pre-Board of Directors
Meeting on January 23, 1999 wherein this issue will be addressed. If you have any questions, please
call me at 808/661-6001. Thanking you in advance for your time and consideration on this matter.

Sincerely,

Lo’
Charles Phillips
Director of Engineering

CP/i1

cc: enclosures
Phillip Ota
Bill Ries, President - The Whaler AOAO
Janis Casco - Executive Director/Managing Agent, The Whaler

66, HY 106 6] NV[
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The*Whaler

On‘Kaanapali‘Beach_ November 30, 1998
Association of Apartment Owners
Phillip Ota
Land Mnagment Diviston
54 S. High Street
Wailuku, HI 96793

Dear Mr. Ota:

Today John Hino called me and asked me to forward a letter similar to the one I sent to Chuck Penque, to
you for assistance.

The Whaler lost a section of it’s sidewalk nearest Hula Grill in June of this year. Although a lot of sand has
retumned, there is a 1-2 foot drop off along the entire length of our property.

We had hoped to be able to restore our sidewalk in it’s original location. We understand there was a
determination made by DLNR confirming Sheraton would Iose land to the state if they re-certified their
shoreline, and we fear the same.

At our Board meeting on November 16, 1998, we decided to pursue permits to dump sand along the beach
front depression where sand has not retumed, in an effort to “nourish” the beach. We called Darren Suzuki
at the county who requested photos and a letter supporting our desires. Darren told us upon receipt of the
pertinent documents, the county would approve the dumping of sand so long as we had the appropniate
state approvals, )

We are asking the Land Board for just such permission herewith.

Also, since it is now apparent we will most likely lose land to the state when we pull our certified shoreline
permit, we would like to ask for an easement over the section of land which may be determined to be state
land along the vegetation line in order to complete our sidewalk, and re-join the congruous Kaanapali
Beach walkway.

We have received many letters from the shop owners in Whaler’s Village who claim to be losing revenue
because of the lost sidewalk. We are also concemed about the liability posed by the hanging ledge of
sidewalk under which children have been seen playing.

Thank you for taking our request to the Land Board. We’ll look forward to your reply.

incerely,

Iams D. Casco
Executive Director/Managing Agent




MICHAEL D, WILSON
CHAIRPERSON
BOARD OF LAND AND NATURAL RESQURCES

BENJAMIN J. CAYETANO
GOVERNOR

MAU! DISTRICT STATE OF HAWAII GILBERT 5. COLOMA-AGARAN

DEPUTY DIRECTOR

HARBORS DEPARTMENT OF LAND AND NATURAL RESOURCES

CALTENA DIVISION OF BOATING AND OCEAN RECREATION
LAHAINA 2145 WELLS STREET, SUITE 106 BOR-M
e ' WAILUKU, MAUI, HAWAII 96793 110.99

November 27, 1998

FACILITIES
KA'ANAPALI
KAHULUI
KIHE!
MALA
MALIKO

Ms. Janis D. Casco

Executive Director/Managing Agent
The Whaler on Kaanapali Beach
2481 Kaanapali Parkway

Lahaina, Hawaii 96761-1994

Dear'Ms. Casco:

Thank you for your letter of November 20, 1998 regarding the
sidewalk and sand replenishment in front of The Whaler on
Kaanapali Beach. :

Confirming our telephone conversation, the request for an

- easement to construct a sidewalk on state property and add sand
to the beach will, most likely, require approval of the Board of
Land and Natural Resources. I have forwarded your letter and
discussed your desires with Mr. John Hino, our Property Manager.
He will be contacting you to discuss this further.

Yours truly,

ChardeS W. Penque
Maui District Manager

CWP:ha

cc: J. Hino
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|
|
Mz, A. William Ries
President, ACAO
The Whaler on Kaanapali Beach

4871 Finlandia Way
Camuchael CA 95608

June 30, 1998

Dw Mr, Ries;

fronting the Whaler Con

Thank you for your letter of June 22, 1998. I appreciate and share your concerns with
regards to the safety of the many individuals who use this very important resort amenity. [
agree that the existing condition of the walkway area fronting The Whaler Condominium is
unsafe, but [ must also point out that a similar condition exists along the beach fronting
Whalers Village.

Like The Whaler, we have also applied to the County for permission to build temporary stairs
that would allow access from the beach to Whalers Vxllage and the properties to our South. I

have been told that your approved stairway system is for a izmporary period of time, I am
concemed with not fully understanding what the Association of Apartment Owners’ specific
pla.ns are to address the replacement of the walkway.

My specific concerns are, as you are undoubtedly aware, the walkway is a very important
amemty to all the visitars staying in the Kaanapali Beach Resort area. The Kaanapali Beach
rt Association spends thousands of dollar’s annually promoting Kaanapali Beach Resort as
* a destinaton consisting of many amenities; one of them being, the ability to walk and/or
access the other resort properties anywhere from the Sheraton Hotel to the Hyatt Hotel.

My other concern is the amount of pedestrian traffic my shopping center is losing daily due to
the lack of convenient and easy access to Whalers Village. In fact, I was talking with one of
th? Whaler apartment owners just yesterday who told me that he watches nightly from his
ropm approximately 100 people who walk up to the temporary fence on the Whaler side and
sunply turn azound. [ am sure you can understand the reluctance of a visitor or owner dressed
for an evening to get theirs or their companions’ shoes full of sand or possibly water.

|
|
N
i
i
i
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July 14, 1998

s, Janis D. Casco
ecutive Director/Managing Agent

e Whaler
Bl Kaanapali Parkway

haina, HI 96761-1994

ar Janis:

Beach Walloway

ank you for your letter of July 9, 1998. I appreciate your responding to my letter of June

, 1998, which was addressed to Mr. A. William Ries.

my letter to Mr. Ries, I addressed specific issues that were not reviewed in your letter. I
uld appreciate hearing from My, Ries conceming these issues, To re-address my concerns

they are:

[ ]

In

wh
sy

2435 Kzanapa

How long did the County grant the use of your temporary stair system? What are the
Association of Apartment Owners, (AOAO) plans to maintain pedestrian traffic flow when
the permit expires.

Why doesn’t the AOAQ allow temporary access through the property until the County:
approves the walkway replacement plans? .

your letter you mention that you are uncertain when AQAO will be allowed to proceed with

a replacement walkway. As the walkway is a very important amenity to Kaanapali Beach

rt’s marketing efforts, not to mention the businesses within the Kaanapali Beach Resort,
1at does the AOAO propose to do when the County grants its permission to replace the old

stem?

| Parkway o Managoment Office Bldg, H-0 » Lihdina Maui. Hawsh 907011316 » Dhone 808-661-4967 « Fax 808-0661-8554
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—

Ms. Janis D. Casco

Executive Director/Managing Agent
July 14, 1998

Paige 2

Jahis, I would appreciate a response from the AOAO board’s president on these questions.
The tenants at Whalers Village are being financially impacted daily by the loss of pedestrian
c caused by this unfortunate situation.

Very truly yours,
THE ESTATE OF JAMES CAMPBELL

N. Reaser
Asset Manager, Maui

dore\man1\01052100\20231

oo Cynthix Haberg
Mr. Rics, President ACAO

1
i

| ) ) . "
2435 Kaanapa}i Parkway & Management Office. Bldg. H-6 » Lahains. Maw Hawaii 96761-1916 « Phone 808-661-4567 » Fax 808-661-R584

i Owned and Operated by The Cstate of lames Compoell




Kaanapali

- MINUTES
KAANAPALI BEACHWALK MEETING
Thursday, August 13, 1998

This meeting was organized by the Kaanapali Beach Resort Association office. Mike
White chaired, as we discussed the Kaanapali beachwalk, recent erosion issues (most
specifically at The Whaler and Sheraton Maui properties) and rebuilding procedures.

~ e

Our guests were Lisa Nuyen, Pla‘mmg Dnrector and Darren Suzuki, Project Manager,
with the County of Maui. Also present were Ed llagan and Randall Ha (Sheraton Maui), |
Ray Catugal and Barbara Allen (Sugar Cane Train), Donna Whitlock (KBRA), Don
Reaser and Jim Shea (Whalers Village), Doug Rath (Maui Marriott). Jon Gersonde (The
Westin Maui), Gary Bulson (Hyatt Regency Maui), Geoffrey Graf (Outrigger Maui
Eldorado), Carol Koepke (Village Resorts at The Whaler), Chuck Philips and Fred
Putman (Whaler AOAQ), Mike White (Ka'anapali Beach Hotel), and Laurie Ledbetter
(for Janis Casco). Meeting notes taken by Shannon Carozza of KBRA.

Mike White opened the meeting at 10:10 a.m.

Don reported that approximately 1.8 million people visited Whalers Village in. 1997, half
of whom entered via the beachwalk. Mike pointed out that Kaanapali Resort property
and room taxes account for approxnmately 20% of the Maui County tax revenues.

Donna stated the importance of the beachwalk, which is promoted as a cohesive Resort
element, in world-wide advertising. In short, our Resort members feel that the

beachwalk is a significant asset and wish to see it remain as a link to all ocean front
properties.

Lisa Nuyen recognized our desire to rebuild and maintain the beachwalk for the benefit
oi residents and Resort visitors, and offered the County’s assistance. She aiso pointed -
out some factors which will control the rebuilding/maintenarice processes. Lisa
referenced the Beach Management Plan, used as the guiding document relative to
Planning Department and County objectives, including projects of this sort. The Plan
does not promote the use of hardened materials such as concrete, which can disturb
natural sand shifting and water movement, for reconstruction of the beackwalk. While
Resort members favor the use of concrete for this type of job, Lisa remained open to
suggestions, including materials yet to be studied.

1

Kaanapali Beach Resort Association
2530 Kekaa Drive, Suite 1-B » Lahaina, Maui, HI 96761
(808) 661-3271 » (800) 245-9229 » Fax: (808) 661-9431 « email: kbra@maui.net » www: http://maui.net/~kbra
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. W WHALERSVILLMEE
.

Mr. A, William Ries

August 13, 1998
President, ACAO
The Whaler on Kaanapali Beach
4871 Finlandia Way
Carmichael, CA 95608

Dear Mr. Ries:

I artended a meeting at your property today, along with several members of The Whaler staff,
Kaanapali Resort and County Planning Department to discuss the Beachwalk situation. Ms.
Lisa Nuyen, Planning Director, and Mr. Daren Suzuki, Project Manager were the
representatives from County of Maui, and they had several helpful recommendations and
ingights into the expedient replacement of the beachwalk without adversely affecting the
shoreline.

The first kcy step to rectifying this situation for the benefit of all parties requires The Whaler
toirequest in writing an SMA Assessment from the County of Maui. At that time, The County
can assess the situation and formally provide their recommendations to the AOAO Board and
1ts reprwantanves for replacement of the beachwalk.

I strongly urge the AOAO Board to request the SMA Assessment immediately to get the ball
rolling in the repair process of the beachwalk, or to provide the necessary autbonmuon o your
AQAO staff at the Property to do so on your behalf.

l

Plpase call me with any questions regarding the meeting. I look forward to your prompt
response.

Very truly yours,
THE ESTATE OF JAMES CAMPBELL

cet Janis Casco

jwi\mau3\01052100%10599

2435 Kaanapilh 2arkway o Management Offize, Bldg. 11-h o L ahaina, Maui, Hawai 90761--4in ¢ Phonz MR-601-4967 « Fax 308-061-8584
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October 26, 1998
Ka Honu, Lid
277 Wili Kowd0

Lahaina, Hi 96761

Mr, William A. Reis

President, AQAQ

The Whaler on Ka'anapali Beach
487! Finlandia Way
Carmichael, CA 93608

Dear Mr. Reis,

I've been a tenant at The Whalers Village since it opened in 1970. It has
heen a wonderful shaopping village serving the entire Ka'anapali area. The
Whaler on Ka'agapali Beach has heen a good ne.ghbor,— : q’

As you know, the beachwalk is enjoyed by hundreds ‘of visitors each day
and was 2 marvelous idea. Tt is an inconvenience and an unsightly aspect
of the shoreline to have the Whaler copdominium's section damaged and
remaining 50, Didn't your organization agree to mainigin the beachwalk
‘when you agrecd to build it? I am surprised ‘and a bit saddemed to sec
your section left unusable for so0 lomg.

May | encourage your group to hasten to do the necessary tepairs om
your section of the Beachwalk. The winter is peak scason for Ka'anapali
visitors. Surcly youw'll wish ta participate in the overall satisfaction of the
guests who visit our beautiful destination area.

T trust this matter is of serious concern for the lmage, of the Whaler on
Ka'anapsli Beach,

Thanking you for your pasitive response, I remain Yours Truly,

,‘un,"_

cc; W.A. Riwy, J, Caxco R .




MAR-02-803 15:33 FROM:CA IELL ESTATE ID:80¢t 51 B584 PAGE 6713

/\' S [T

WHALERS
VILLAGE

FINE SHOPS & RESTAURANTS
FREE WHMALE MUSEUMS

October 26, 1998

Mr, A, William Ries

President, ACAO

The Whaler on Kaanapali Beach
4371 Finlandia Way
Carmichael, CA 95608

Dear Mr. Ries;
ronting Th apali h

This letter is a follow up to my correspondence to you dated August 13, 1998. At that time
the recommendation had been made that the AOAO Board request an SMA Assessment from
the County of Maui to initiate the process of eventually replacing the walkway. We at
Whalers Village have been working with the County regarding our own temporary SMA
Permit and have found them to be extremely cooperative and insightful through this process.

I would like to request an update from the AGAO Board on your progress with this SMA
Assessment 5o that [ may convey it to the Whalers Village tenants.  As you can imagine, all
are eagerly awaiting the reopening of the beachwalk to the north as the p&k winter season is
rapidly approaching. I look forward to your prompt response.

Very truly yours,
THE ESTATE QF JAMES CAMPBELL

N Janis Casco

Jwrer\mau3\01052100\k 10599
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November 2,1998

S ) K . " -

Mr. William A Ries S ,
President, AOAO _ ' o o .
" The Whaleron KaanapaliBeack =~ .~ . -
T 4871 Finlandia Way _ o .
' _"Carmichael, CA-95608

-

t)ear Mr. Ries,

~

| am writing to ask your sense of uggency and the support of yourself and The Whaler Board in

petitioning the County to repair the beach walk fronting The Whaler Condos. As a frequent K
raveler to Maui and an early moming walker, I have noticed the need for this repair for many -
" months now. As an employee of a business at Whaler’s Village, I could undersumd why '
 visitors/customers staying in this area were feeling inconvenience.

| just ls.amed that the'proc&ss 10 get these repairs done th'roﬁgﬁwthc County has not yet begun. It-

_ would be beneficial for the Kaanapali area visitors to'be able to expenenec sucha bcaunfu&
memomble and visual amcmty without any obstacles

, Please call on me if [ can offer any support to yourself or The Whaler Board towards these o R
results ' .

R4

. Aloha’ . : -‘ . . . - L. ‘,

N chlonal Mapager

CGieh' I .

~tct Don Reaser, Whaler’s Viﬂage - ' | R RN
Janice Casco, The Whaler on Kaanapah Beach . . ' :
Kellcy Hamm, Crazy Shirts ' o

-
~r

. 99-969 IWAENA STREET, AIEA, HAWAI 96701-3249 TEL (808) 487-9519 FAX (808) 4861276
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The*Whaler
OnKaanapaliBeach_ November 30, 1998
Association of Apartment Owners

Mr. Phillip Ota

Land Mnagment Division

54 S. High Street

Wailuku, HI 96793

Dear Mr. Ota:

Today Jobn Hino called me and asked me to forward a letter similar to the ape I sent to Chuck Penque, to
you for assistance.

The Whaler lost a section of it’s sidewalk nearest Fula Grill in June of this year. Although a lot of sand has
refumed, there is a 1-2 foot drop off along the entire length of our property.

We had hoped to be able to restore our sidewalk in it’s original location. We understand there was a
dmmnaummdebyDLNRmﬁxmgShmtmwwmmlandwmemwﬁwyr&mﬁedw
shoreline, and we fear the same,

At our Board meeting on November 16, l%S.wedecidedtopmsuepermitsto durop sand alang the beach
front depression where sand has oot returned, in an effort to “pourish” the beach, We called Darren Suzuki
at the county who requested photos and a letter supporting our desires. Darren told us upon receipt of the
pemnentdoctmems,theco\mymuldappmvethethnnpmgofsandsolmgaswhadtheappmpnm
state approvals,

We are asking the Land Board for just such permission herewith,

Also, since 1t is now apparent we will most likely lose land to the state whea we pull our certified shoreline
permmt, we would like to ask for an easement over the section of land which may be detenmined to be stats
land along the vegetation ling in order to camplete our sidewalk, and re-join the congruous Kaanapali
Beach walkway.

We have received many letters from the shop owners in Whaler’s Village who claim to be losing revenue
becsuse of the lost sidewalk. We are also concemned about the liabihity posed by the hanging ledge of
sidewalk under which children have been seen playing.

Thank you for taking our request to the Land Board. We’ll look forward to your reply.

Executive Director/Maaging Agent

TACY LA ANIADATT DADVIAIAY - TATIAINIA MAATIT LIATATATI ALTAY 1ANA - 18N\ ALY AAnn
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TheWhaler
On'Kaanapali “Beach.
Association of Apartment Owners

Dean Uchida

Department of Land & Nataral Resources

Land Division

P.O. Box 621

Honohilu, Hi, 96809

Der Uchids, Ml.,l Ym—— ’ ‘/1,5 ’(M\L«L Wl P\ Db, e Wt Awrere ot \d’{‘(!
/484 -8loo ‘“‘”"‘“',3“‘% C«T Aol Jemg A”mtmg -~ *;2

¢ € . \ "
T met with P4l Ota o December 17, 1998 regarding the loss of sdewalk, vegetation, mma Repe

sand replenishment in front of The Whaler on Kaanapaki Beach, arequestfordetzrmmonwhm
a conservation v:se permit is necessary for sand replenishinent and vegetation, and a detailed plan
showmgthclomof:ppmmndy4000sq.ﬁ of sand replenishment and 1,300 sq.ft. of nanpaks
vegetation within the sand replenishment,

Wewmddapwemyowszzppon on this so we can move forward in meﬁ'ontotecmeappmval
from the Mani Planning Departmcut.

I have enclosed copies of letters to Phillip Ota from Janis Casco, Elective Director/Managing Agent
~ of The Whaler a3 well as a letter to Mrs. Casco fram Charles Penque of the Departinent of Land &
Naturalkmmm . )
Please contact me at your earliest convenience on this issue. We have a pro-Board of Directors
Meeting on Jaouary 23, 1999 wherein this issue will be addressed. If you have avy questions, please
call me st 808/661-6001. 'l‘hankingyon n advance for your time and consideration on this matter.

Simcerely, W% ;

Charles Phillips
Director of Engineering

el

cc: enclosures
Phillip Ota
" Bill Ries, President - The Whaler AOAO
*+, Janis Casco - Executive Director/Managing Agent, The Whaler

2481 KAANAPALI PARKWAY . TAHAINA MAIT RAWAT 0A7R1.1004 . [RNRY AAT.ANNN
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PROGRAM
AQUATIC RESOURCES

’ CONSERVATIQN AND

CONVEYANCES

Ref.PB:SL STATE OF HAWAII FORESTRY AND WILDLIFE

AQUACULTURE DEVELOPMENT

5 ' 1 L "(‘ BOATING AND OCEAN RECREATION

RESOURCES ENFORCEMENT

HISTORIC PRESERVATION

DEPARTMENT OF LAND AND NATURAL RESOURCES ‘ : LAND DIVISION
STATE PARKS
LAND DIVISION WATER RESOURCE MANAGEMENT
P.O. BOX 621
HONOLULU, HAWAII 96809
Mr. Charles Phillips APR 2 T 1999

Director of Engineering

The Whaler on Kaanapali Beach
2481 Kaanapali Parkway

Lahaina, Maui, Hawaii 96761-1994

Dear Mr. Philliips:

Subject: Proposed Landscaping and Sand Replenishment at the Whaler
on Kaanapali Beach, Maui

This is in response to new information submitted in support of your
proposal for landscaping and sand nourishment at Kaanapali Beach,
West Maui.

In our February 16, 1999 letter, we suggested that a Site Plan
Approval could be obtained for the subject work. However upon re-
consideration, we have decided to defer this matter, pending
consultation with the County of Maui, Planing Department.

Of particular interest is the overall intent of your proposal.
Judging by the photographs, it appears that you may be interested
in re-constructing the walkway that was destroyed as a result of
.coastal erosion, although this was not mentioned in your January
13, 1999 letter. The proposed location of the walkway is an
important factor in determining how to proceed with this proposal.

We have sent a copy of your proposal to the County to solicit their
input and to insure that the proposal is consistent with their
plans, polices and procedures for work within the shoreline area.

Thank you for your cooperation in this matter. Please call Sam
Lemmo at 587-0381 should you have any questions on this matter.

Uchida, Administrator
Land Division

cc: Chairman’s Office
Maui Board Member
Rob Mullane
Maui County Planning Department
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AGUACULTURE DEVELOPMENT
PROGRAM
ARVATIZ REROLROER
BOATING AND QUEAN RECREATION
CON32RVATION AND
{ REBOURCFS ENFORCEMENT
| CONVEYANGES

Ref,.PB:SL STATE OF HAWAII ] FORESTRY AND WILDLIFE

HISTORIC PRESERVATION

DEPARTMENT OF LAND ARD NATURAL RESQURGES L:N:Ec:::‘gn
A
LAND DIVIBION WATER RESOLRCE MANAGEMENT
P.0. BOX 621
HONOQLULU, HAWAII 86809
Mr. Charles Phillips APR 2 T 1092

Director of Engineering

The Whaler eon Kaanapali Beach
2481 Xaanapali Parkway

Lahaina, Matii, Hawaii 96761-1004

Dear Mr. Phillips:

Subject: Proposed Landscaping and Sand Replanishment at the Whaler
on Kaanapali Beach, Maui

This is in response to new information submitted in support of youx
proposal for landscaping and sand nourishment at Kaanapali Beach,
Wast Mauij,.

In our February 16, 1999 letter, we suggested that a Site Plan
Approval could be obtained for the subject work. However upen re-
consideration, we have decided to defer this matter, pending
consultation with the County of Maui, Planing Department.

Of particular interest is the overall intent of your proposal,
Judging by the photographs, it appears that you may be interested
in re-constructing the walkway that was destroyed as a result of
coastal erosion, although this was not mentioned in your January
13, 1999 letter. The proposed location of the walkway is an
important factor in determining how to proceed with this proposal.

We have sent a copy of your proposal to the County to solicit theilr
input and to insure that the proposal is consistent with their
plans, polices and procedures for work within the shorellne area.

Thank you for your ceooperation in this matter. Please call Sam
Lemmo at 587-0381 should you have any questions on this matter.

chida, Administrator
Land Division

cc: Chairman’'s Office
Maui Board Member
Rob Mullane
Maui County Planning Department
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ACLIACULTURE DEVELGPMENT
PROGRAM
AOVATIC RESOURCES
HOATING AND OCEAN BECREATION
CONEGRVATION AND
RESOURCES ENFORCEMENT
COMNVRTANGER
FORESTRY AND WILDLIFE
MIGTORIC FREFERVATION

DEPARTMENT OF LAND AND NATURAL RESQURCES L.c‘\_:? D;\AI;S&CSN
LAND DiVISION amgsn AEAGURCE MANAGEMEHT

P.0. BOX 521
Ref.:PB:S8L HONOLULY, MAWAI! 08808

APR 2 7 1959

The Honorable John Min, Director
County of Maui Planning Department
200 Scouth High Street

Wailuku, Maui, Hawali 96766

Attn: Daren Suguki:

Dear Mr. Min:

Subject: Froposed Landscaping and Sand Replenishment at the Whaler
on Kaanapali Beach, Maui

Please find attached material regarding a preoposal by the Whaler on
Kaanapali Beach to de beach nourishment and re-vegatation in the
shoreline area of the subject property. We would appreciate your
input on this matter, since the proposal may affect the plans,
polices and programs of the County of Maui.

Please feel free to ¢ontasct Sam Lemmo, at 587=-0381, should you have
any questismng on this matter.
Aloha,

-

Pean Y. Uchida, Administrator
Land Divisieon

Attachments

@a: Chairman's Office
Maui Board Member
Maui District Land Agent
Charles Phillips
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AQUACULTURE DEVELOPMENT
PROGRAM
"~ AQUATIC RESOURCES
L5, L BOATING AND OCEAN RECREATION
- FER CONSERVATION AND
O[> RESOURCES ENFORCEMENT
‘ CONVEYANCES

STATE OF HAWA” Lo < f) FORESTRY AND WILDLIFE

HISTORIC PRESERVATION

DEPARTMENT OF LAND AND NATURAL RESOURCES LAND DIVISION
STATE PARKS
Ref .PB:SL LAND DIVISION / WATER RESOURCE MANAGEMENT
P.O. BOX 621 I y
HONOLULU, HAWAII 96809
FEB 16 1999

Mr. Charles Phillips

Director of Engineering

The Whaler on Kaanapali Beach
2481 Kaanapali Parkway

Lahaina, Maui, Hawaii 96761-1994

Dear Mr. Phillips:

Subject: Proposed Landscaping and Sand Replenishment at the Whaler
on Kaanapali Beach, Maui

We are in receipt of your January 13, 1999 request for landscaping
and sand nourishment at Kaanapali Beach, West Maui, and have the
following comments.

According to your January 13, 1999 letter, the Whaler on Kaanapali
‘Beach lost its sidewalk, vegetation and irrigation due to erosion.
You are currently seeking approval to nourish the area with the
placement of approximately 4,000 square feet of sand and 1,800
square feet of naupaka.

We have determined that this project could be considered a minor
landscaping action in the Conservation District pursuant to Section
13-5-25, Hawail Administrative Rules (HAR), wherein landscaping is
defined as alternation to plant cover, including trees, in an area
of less than 10,000 square feet.

However, before we process an application, additional information
is required to help us evaluate the project impacts and scope:

s Submission of sand source sample and resident sand sample for
comparative purposes.

2. Amount of sand calculated in cubic yards.
3. More detailed landscaping plan showing area of sand placement
in relation to the eroding escarpment and the sea, and the

location of new plantings.

4. Discussion of existing public/visitor use and the probable
effect of the project on future use of the area.



The information will allow us to determine whether the project will
have any adverse effects on the marine environment and public use
and access within the immediate shoreline area. In addition, the
information will help us confirm whether the project can be
processed as a Site Plan Approval.

Please call Sam Lemmo at 587-0381 should you have any questions on
this matter.

Sincerely,

ean Y. Uchida, Administrator
Land Division

cc: Chairman’s Office
Maui Board Member
Rob Mullane
Maui County Planning Department
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Association of Apartment Owners

May 26, 1999

County of Maui Planning Dept.
Darren Suzuki

250 South High St.

Wailuku, Hi. 96793

Dear Mr. Suzuki,

Per our conversation on Monday, May 24, 1999, in the past, we have requested approval for beach
quality sand replenishment, however, because the sand has not naturally restored itself in a more
timely manner, we are requesting approval for the following secondary plan:

1) Beach quality sand replenishment.

2) Construct a temporary sidewalk on the Tower II side of the property, approximately 91 fi.
long, 6 fi. wide, running parallel along the existing missing sidewalk. This would allow north
and south access to the propeity.

3) Remove an approximate 6 ft. section of the rock wall to the south side of the property, by
the Tower II shower, to connect the sidewalk to the beach walkway, using 2'x2' pavers (6 fi.
wide).

4) Remove an approximate 5 fi. section (6 ft. wide) of naupaka, at an angle, farther down by the
cooling tower so that the existing inside sidewalk connects to the existing beach walkway.

When nature returns the sand in the same location, the owners would like the option to restore the
sidewalk to the original location.

A schematic of the above proposed plan is enclosed for your review. Thanking you in advance for
your consideration.

Sincerely,
Charles Philips
Director of Engineering

CP/il

2481 KAANAPALI PARKWAY ° LAHAINA, MAUI, HAWAII 96761-1994 - (808) 661-6000
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The“Whaler
OnKaanapali‘Baach,
Associurtion of Apartment Owners

May 26, 1999

County of Maui Planning Dept.
Darren Suzuki

250 South High St.

Wailuku, Hi. 96753

Dear Mr. Suzuki,

Per our conversation on Monday, May 24, 1999, in the past, we have requested approval for beach
quality sand replenishment, however, because the sand has not naturally restored itself in & more
timely mapner, we are requesting approval for the following secondary plan:

1) Beach quality sand replenishment.

2) Construct a temporary sidewalk on the Tower 11 side of the property, approximately 91 &
long, 6 fi. wide, ronning parallel along the existing missing sidewalk. This would allow north
and south access to the property.

3) Remove an approximate 6 fi. section of the rock wall to the south side of the property, by
the Tower I shower, to comnect the sidewalk to the beach walkway, using 2'%2' pavers (6 fi.
wide).

4)  Remove an approximate 5 fi. section (6 ft. wide) of naupaka, at an angle, farther down by the
coolimg tower so that the existing inside sidewalk conmects to the existing beach walkway.

When nature returns the sand in the same location, the owners would like the option to restore the
sidewalk to the original location.

A schematic of the above proposed plan is enclosed for your review. Thanking you i advance for
your consideration,

Sincerely,
Charles Philips
Diractor of Engineering

CPAjl

2481 KAAMADALI PARKEWAY  » LAHAINA, MAUI HAWAII 06761.1004 » (308 661-6000
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JAMES "KiMO” APANA
Mayor

JOHN E. MIN
Director

CLAYTON . YOSHIDA
Deputy Director

COUNTY bF MAU!
DEPARTMENT OF PLANNING

April 20, 1999

Mr. Charles Philips, Director of Engineering
The Whaler

2481 Kaanapali Parkway

Lahaina, Hawaii 96761

Dear Mr. Philips:

RE: Special Management Area (SMA) Minor Permit Third Amendment
for a Time Extension to Retain Portable Stairways Fronting the
Whaler Condominium, TMK: 4-4-08:01 Lahaina, Island of Maui,
Hawaii (SM2 980051) (SSA 980011)

The Maui Planning Department (Department) has reviewed the above-referenced

request dated March 25, 1999, and conducted a site inspection of the property on
April 1, 1999.

The Department still finds that the beach fronting the pool and Tower Il has not
fully recovered. In order to ensure safe access to and from the beach, your request
is hereby granted, subject to all of the conditions placed on the original permits

(SM2 980051) (SSA 980011), provided that Condition No. 4 shall be amended to read
as follows:

“4, The stairway fronting the pool and Tower Il shall be removed no
later than August 31, 1999, or sooner, should the beach recover

to a point where safe access to and from the shoreline can be
accommodated.”

Please be advised that all redevelopment of the property shall require review and

approval from the Department. These activities shall include sidewalk repairs,
landscaping, and irrigation.

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAII 96793
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634




Mr. Charles Philips, Director of Engineering
April 20, 1999
Page 2

Thank you for your cooperation. |f additional clarification is required, please
contact Mr. Daren Suzuki, Staff Planner, of this office at 243-7735.

Very truly yours,

. P

JOHN E. MIN
Director of Planning

JEM:DMS:cmb
G Clayton Yoshida, AICP, Deputy Director of Planning
Daren M. Suzuki, Staff Planner
LUCA (2)
98/SSA CZM File
98/SM2 Minor Permit File

General File b
(S:\ALL\DAREN\SMAMINOR\WHALER.AM3)



JAMES “KIMO" APANA
Mayor

JOHN E. MIN
Director

CLAYTON . YOSHIDA
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

April 7, 1999

Isaac Hall, Esq.
2087 Wells Street
Wailuku, Hawaii 96793

Dear Mr. Hall:

RE: The Whaler at Kaanapali Beach

In response to your letter dated March 22, 1999, the Maui Planning Department
offers the following answers to your numbered questions.

1. No. The rule in effect when the permit was granted on
October 18, 1993 was Article ll, Special Management Area Rules
and Regulations of the County of Maui. However, both rules are
the same, with the exception of Subsection (f).

2. Yes.

3. No.

4. We have no record of plans submitted with the October 18, 1993
approval. Regardless, it was conditional at the time that the
walkway shall be constructed of prefab concrete pavers similar to

Kaanapali Shores. Therefore, it is likely that plans were not
submitted to reflect this condition.

5. No.
6. No.
7. No.
8. No.

250 SOUTH HIGH STREET. WAILUKU, MAUI, HAWAII 96793
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634




Isaac Hall, Esq.
April 7, 1999
Page 2

9. No.

Should you have any questions, please contact Mr. Daren Suzuki, Staff Planner,
of this office at 243-7735.

Very truly yours,

s

o M

JOHN E. MIN
Director of Planning

JEM:DMS:cmb

c: Clayton Yoshida, AICP, Deputy Director of Planning
Daren Suzuki, Staff Planner
Project File

General File
S)\ALL\DAREN\WHALER.RE3



Isaac DAvVis HALL
ATTORNEY AT LAW
OF COUNSEL: 2087 WELLS STREET

G. RICHARD GESCH WAILUKU, MAUI, HAWAII 967931 i_lei[‘: 27 PA ‘N1
77 AN L4 b T
(808) 244-9017

FAX (808) 244-6775

March 22, 1999

Hand Delivery

Mr. John Min, Director

Mr. Darren Suzuki, Staff Planner
Planning Department, County of Maui
250 S. High St.

Wailuku HI 96793

Re: Amendments to SMA Permits
Dear John Min and Darren Suzuki:

Through your letter dated February 4, 1999, you have provided answers
to the questions which we submitted in my letter dated December 11, 1998. We
subsequently met to discuss these answers and the current situation at the
Whaler. There was a need to clarify Questions 3 and 4 and the answers to
those questions. We trust that your answers to the following questions will do
so:

1. The Special Management Area (“SMA”) Rules and Regulations of
the Maui Planning Commission state, in §12-202-17, the following with respect
to amendments to SMA permits:

§12-202-17 Amendments to and determinations of permit terms,
conditions, and time stipulations. (a) Any person who has been
issued a special management area emergency permit, minor permit,
or use permit may request the director or commission, as
appropriate, to amend, delete, or determine any terms, conditions
or time stipulations placed upon such permit.

(b) Any person seeking to amend, delete, or determine a
permit condition shall file an application with the department in a
form provided by the department, the content of which shall
include:

(1) The term, condition, or time stipulation to be amended,
deleted, or determined;

(2) If an extension of a time stipulation is requested, the
length of time extension desired;

(3) The reasons for the requested amendment, deletion or
determination;

(4) An administrative fee as established in the county
budget; and




(5) Any other information and documentation requested by
the director.

(f) Findings of fact, conclusions of law, and decision and
order for any special management area use permit application
seeking to amend, delete, or determine permit terms, conditions,
and time stipulations shall be issued in accordance with the rules
of practice and procedure of the commission in effect when action
is taken and the review guidelines as set forth in section 12-202-
11. [Eff. January 1, 1994 am September 28, 1997] (Auth: HRS
§§91-2, 205A-29, 205a-30) (Imp: HRS §205A-26, 205A-29)
(Emphasis added.)

Is this the rule with respect to amendments to SMA permit which was in effect
in 19937

2. Was an SMA minor permit issued by the Planning Director on
October 18, 1993 to the Whaler at Kaanapali Beach for certain sidewalk
improvements?

3. Was the aforementioned SMA permit issued on an “emergency”
basis?

4. Were project plans submitted with the application for the
aforementioned SMA permit and, if so, would you kindly identify them and
allow us to review and copy them?

B, Was a written application ever submitted by the Whaler to amend
the terms and conditions of the aforementioned SMA minor permit?

6. Were project plans attached to the application for the amendment
of terms and conditions to the aforementioned SMA permit and if so would you
kindly identify them and allow us to review and copy them?

Zs Did the Planning Director approve in writing any application
requesting an amendment to the aforementioned SMA permit?

8. Were project plans identified in any approval by the Planning
Director in his approval of any application for an amendment to the terms and
conditions of the aforementioned SMA permit and, if so, would you kindly
identify them and allow us to review and copy them?

9. Does HRS 205A or the Rules and Regulations of the Maui
Planning Commission any where authorize the issuance of verbal SMA permits
or amendments to SMA permits and, if so, kindly identify the provisions which
allow for the verbal issuance of permits?




We believe that these questions are straightforward and can be answered
based upon a review of the record and applicable rules in fairly short order.
Thank you in advance for doing so.

If you have any questions about any of the above, please do not hesitate
to contgct me. I look forward to hearing from you.

NCErely yours,

F/—‘

I laac all

IH/jp
cc: Charles Fox



JAMES “KIMO” APANA
Mayor

JOHN E. MIN
Director

CLAYTON 1. YOSHIDA
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

February 4, 1999

Isaac Hall, Esqg.
2087 Wells Street
Wailuku, Hawaii 96793

Dear Mr. Hall:

RE: The Whaler at Kaanapali Beach

This letter is in response to your letter dated December 11, 1998 regarding
violation of Special Management Area (SMA) regulations.

After lengthy research and investigations of our records, we offer the following
comments to your inquiries:

1. Was the concrete walkway authorized through the 1988 SMA

Minor Permit actually constructed in accordance with the plans
dated March 29, 1988?

Response: Unable to verify. We have no record of an inspection
being conducted after the project was complete, nor can we locate
plans dated March 29, 1988. Although a copy of these plans
could possibly be obtained from the project architect, an
investigation would not be feasible at this time since we also have
no inspection record of the 1985 and 1993 construction.
Moreover, this 1988 sidewalk may not even exist today.

2. If the sidewalk construction which took place based upon the
1988 SMA Minor Permit was not constructed in accordance with
plans dated March 29, 1988, what are the corrective actions
(removal, fines) required by the applicable rules and regulations?

Response: Enforcement for noncompliance to conditions
established with an SMA Permit are found in Section 12-202-23

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAI 96793
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253: FACSIMILE (808) 243-7634




Isaac Hall, Esq.
February 4, 1999

Page 2

of the SMA Rules for the Maui Planning Commission. Corrective
actions could include one or a combination of the following: 1)
removal, 2) fines, 3) immediate application for appropriate permits,
and 4) removal and reconstruction in accordance with approved

plans. Corrective actions are determined case-by-case, based on
individual circumstances.

Based upon the Rules and Regulations of the Maui Planning
Commission, is it not true that an amendment or modification to
any SMA permit, including an SMA Minor Permit, can only take
place in accordance with Section 12-202-17 of the Rules and
Regulations of the Maui Planning Commission?

Response: Yes. Pursuant to said section, any person who has
been issued an SMA Minor Permit may request the director or

commission, as appropriate, to amend any terms or conditions
placed upon such permit.

Is it not true that the SMA Minor Permit issued on
October 18, 1993 was never amended or modified in accordance
with the procedures established in Section 12-202-17 to permit
“breakaway slab joint construction?”

Response: Yes. Although modifications were not formally
acknowledged by the director in writing, there was an
understanding between The Whaler and the Department that the
proposed walkway would be constructed with the “breakaway
slab joint material” by way of letter dated November 30, 1993.

What corrective action (removal, fines) do your rules and

regulations require if the sidewalk constructed through the 1993
SMA Minor Permit was not:

a. Prefab concrete pavers (not grouted or fastened
together); or
b. Breakaway slab joint construction.

and was instead, in effect, a solid concrete walkway?




Isaac Hall, Esq.
February 4, 1999

Page 3

Response: Same as Response No. 2.

What corrective actions (removal, fines) are necessary according
to your Rules and Regulations if the remnants of the 1988 and
1993 sidewalks, which were visible as of June 22, 1998, were
not removed within two weeks of that date?

Response: Same as Response No. 2.

What corrective actions (removal, fines) are necessary according
to your Rules and Regulations if the remnants of the 1988 and
1993 sidewalks now lie, in part or wholly, seaward of the
Shoreline Setback Area on what is now public property?

Response: Same as Response No. 2. [t should be noted that the
Department of Land and Natural Resources also has the jurisdiction
for enforcement of structures seaward of the shoreline.

Did representatives of The Whaler obtain permits from the
Department of Land and Natural Resources, Division of Boating

and Ocean Recreation prior to initiating the construction authorized
in the 1998 SMA Minor Permit?

Response: Yes.

Did the sidewalk which was constructed in 1988 and 1993 affect
beach processes?

Response: Both sidewalk(s) did not affect beach processes when
they were approved and constructed. When the shoreline reached
and undermined the sidewalk structure, it is likely that beach
processes were affected during these short-term erosion events.
Although we have no record of an inspection being done to verify
the impacts of the sidewalk to beach processes, these impacts
were recognized through conditions of the 1998 SMA Minor
Permit. Condition No. 6 of said permit states that all fallen
sidewalk debris shall be removed from the beach area.




Isaac Hall, Esq.
February 4, 1999
Page 4

10. Did the sidewalk which was constructed in 1988 and 1993
artificially fix the shoreline?

Response: Both sidewalk(s) did not artificially fix the shoreline
when they were approved and constructed. When the shoreline
reached and undermined the sidewalk structure, it is likely that the
structure did artificially fix the shoreline during these short-term
erosion events. Again, this issue was recognized by requiring the
applicant to remove all fallen sidewalks through a condition of the
1998 SMA Minor Permit.

We apologize for the delay in our response and thank you for your patience and
understanding. We have attempted to answer these questions fully and without
equivocation and trust that the foregoing will put this matter to rest.

Of course, we reserve the right to modify or supplement statements in this letter

as appropriate, based on any other information or evidence discovered after the date
of this letter.

Should you have any questions, please contact Mr. Daren Suzuki, Staff Planner,
of this office at 243-7735.

Very truly yours,

[

JOHN E. MIN
Director of Planning

JEM:DMS:cmb

i Clayton Yoshida, AICP, Deputy Director of Planning
Aaron Shinmoto, Planning Program Administrator
Charles Villalon, Jr., Zoning Inspector
Daren Suzuki, Staff Planner
Project File

General File
(S\ALL\DAREN\SMAMINOR\WHALER.VI2 )
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COUNTY OF MAUI
DEPARTMENT OF PLANNING

January 28, 1999

Isaac Davis Hall, Esq.
2087 Wells Street
Wailuku, Hawaii 96793

Dear Mr. Hall:

Re:  Special Management Area Violation at The Whaler at Kaanapali
Beach, Lahaina, Island of Maui, Hawaii

As a follow-up to the Maui Planning Department’s (Department) letter dated
December 21, 1998, please be advised that this matter is still under research and
investigation. Therefore, it is anticipated that the Department will be able to respond
to your letter dated December 11, 1998 by mid-February, 1999.

The Department trusts that you understand that this additional time is necessary

to answer your questions fully and without equivocation. Thank you for your patience
and understanding in this matter.

Should you have any questions, please contact Mr. Daren Suzuki, Staff Planner,
of this office at 243-7735.

«

Very truly yours,

/f,l/l/‘fv—"

JOHN E. MIN
Director of Planning

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAIt 96793
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253: FACSIMILE (808) 243-7634
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LINDA LINGLE CLAYTON |. YOSHIDA
Mayor Planning Division
LISA M. NUYEN AARON H. SHINMOTO
Director

Zoning Administration and

Enforcement Division
DONALD A. SCHNEIGER, Il

Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

December 21, 1998

Isaac Hall, Esq.
2087 Wells Street
Wailuku, Hawaii 96793

Dear Mr. Hall:
Re: Th ler at Kaan li Beach

This letter is in response to your letter dated December 11, 1998 regarding
violation of Special Management Area regulations.

Please be advised that your request would appear to require lengthy research
and investigations of this matter over the past ten (10) years. As such, it is
anticipated that additional time is needed to adequately and accurately analyze the
issues raised, perhaps thirty (30) days.

Should you have any questions, please contact Mr. Daren Suzuki, Staff Planner,
of this office at 243-7735.

Sincerely,

WM/\/W@M

LISA M. NUYEN
Director of Planning

LMN:DS:osy

c: Aaron Shinmoto, PE, Planning Program Administrator
Clayton Yoshida, AICP, Planning Program Administrator
Charles Villalon, Jr., Zoning Inspector
Daren Suzuki, Staff Planner
Project File
General File (s:\ALL\DAREN\WHALER.VIO )
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December 11, 1998

Via Hand Delivery

Ms. Lisa M. Nuyen, Planning Director
Planning Department, County of Maui
250 S. High St.

Wailuku HI 96793

Re: Inquiry Regarding Violation of SMA Permit Conditions and SMA Laws
and Regulations

Dear Lisa Nuyen:

This letter is written on behalf of Charles Fox who, with his wife, owns
two apartments at The Whaler on Kaanapali Beach. Mr. Fox has become aware
of various violations by representatives of The Whaler of Special Management
Area (“SMA”) permit terms and conditions and the SMA law and regulations.
He has attempted, without success, to resolve these matters internally within
The Whaler and informally through communications with Maui Planning
Department staff.

Mr. Fox believes that a disclosure of the facts and circumstances
concerning the sidewalk construction to the Maui Planning Department and its
enforcement officials is now required on a formal basis to determine once and
for all what corrective actions these violations require.

We believe that you are aware of the factual background. We will
reiterate it for convenience.

Part III of Chapter 205A HRS deals with construction within the
Shoreline Setback Area. These provisions forbid structures which “affect beach
processes” or “artificially fix the shoreline.” Structures which were approved
prior to 1989 may not be enlarged without a variance.

If a structure lies seaward of the shoreline, so long as any part of that
structure lies within the Shoreline Setback Area, the entire structure is deemed
to be within the Shoreline Area. No variance may be granted, according to HRS
§205A-46(c), unless appropriate conditions are imposed:

(1) To maintain safe lateral access to and along the
shoreline or adequately compensate for its loss;
(2) To minimize risk of adverse impact on beach processes;




(3) To minimize risk of structures failing and becoming loose
rocks or rubble on public property and

(4) To minimize adverse impacts on public views to, from
and along the shoreline. (Emphasis added.)

HRS Chapter 205A has at all pertinent times contained objectives and
policies against “hardening” of the shoreline because of the resulting adverse
impacts through coastal processes including erosion and diminishment of
sandy beaches in front of neighboring properties. At all pertinent times, the
Maui Planning Department has opposed the construction of solid concrete
walkways within the Shoreline Setback Area because these walkways cause the
hardening discussed above.

The “Beach Management Plan for Maui” dated December 1997 restates
these policies, particularly on page 30 which states:

Certain shoreline structures have been shown to have an impact
on coastal processes.... Concrete sidewalks ... historically have
been permitted within the shoreline setback area as “minor
structures.” Some of these existing structures are threatened by
coastal erosion or hinder the normal coastal processes. The
shoreline setback rules should be amended to regulate these type
of permanent and immovable structures within the shoreline area
by limiting minor structures to those that are portable,
expendable, or under a certain dollar value. If the structure is
threatened by coastal erosion or has an adverse effect on shoreline
processes, the structure should be conditionally relocated or
removed. (Emphasis added.)

In 1988, The Whaler constructed and repaired a solid concrete walkway
within the Shoreline Setback Area. An SMA minor permit was issued in 1988
permitting sidewalk reconstruction in accordance with plans dated March 29,
1988 as prepared by Gholkar and Associates, Inc. These plans call for
“breakaway” slab construction. Those portions of the sidewalk reconstructed in
1988 do not appear to have been built in compliance with these plans.

After Hurricane Iniki, the sidewalk was again undermined.
Representatives of The Whaler applied for an SMA minor permit and Shoreline
Setback Approval to replace the concrete sidewalk. See 93/SM2-219 and
93/SSA-010. These permits were issued on October 18, 1993. Two conditions to
these permits were the following:

1 That the walkway shall be constructed of prefab
concrete pavers similar to the Kaanapali Shores walkway.

2, That said pavers shall not be grouted or fastened
together.

Representatives of The Whaler requested an amendment to these permits
through which the Board of Directors of The Whaler would be given the
latitude to make the decision on the type of materials to be used. Then-



Planning Director Brian Miskae replied on November 5, 1993 that the Planning
Department would not object to prefab concrete pavers being grouted, also
stating that: “... we still have problems, however, with a solid concrete
walkway.” (Emphasis added.)

This SMA permit was not thereafter modified or amended in writing as is
required by the Maui Planning Commission Rules and Regulations. A meeting
was conducted and a self-serving letter dated November 30,1993 was sent to
“Ann Cua, Deputy Planning Director,” advising that “... our beach front
sidewalk repair will be of breakaway slab joint construction.” The 1993 permits
were never amended properly in writing and in accordance with the applicable
regulations to allow this type of construction. See the procedure required in
§12-202-17.

The remnants of the 1988 sidewalk were left buried in the sand mostly
seaward of the Shoreline Setback Area. The sidewalk repairs were not made in
conformity with the SMA minor permit. They were not constructed of grouted
pavers or, in the alternative, constructed of breakaway slab joint construction
as described in the 1988 plans of Gholkar and Associates. In addition, concrete
piers were constructed which are not shown on any approval plans.

By virtue of strong wave action, through an unnamed storm in 1998, the
solid concrete walkway was undermined once again. These waves also
uncovered the remnants of the 1988 and 1993 sidewalks. The erosion also
made plainly visible the concrete piers which had been used, which had never
been authorized by Maui County, in any fashion.

We enclose copies of two pictures and a newspaper article which were
published on June 25, 1998. The two pictures show the concrete piers which
had been used as well as the remnants of the 1988 and 1993 sidewalks. The
picture in The Maui News shows workers attempting to remove remnants of the
sidewalk.

Even though Maui County Rules and Regulations have provisions
providing for the application for and receipt of SMA permits on an emergency
basis, representatives of The Whaler placed sand bags in the area and did some
shoring up of the sidewalk, without any permits. Enforcement action,
including violations and penalties, was contemplated through a referral to
Francis Cerrizo of the Enforcement Division. Later, representatives of The
Whaler were allowed to apply for after the fact permits and, to date, no
violations and penalties have been assessed for the construction which took
place without proper permits.

According to County spokesman Lloyd Yonenaka, the SMA minor permit
requires any sidewalk debris and vegetation to be removed within two weeks.
Instead of removing the remnants oi the 1988 and 1993 sidewalks, they were
buried in the sand. This had the effect of burying the evidence which shows
that the repairs performed in 1988 and 1993 were not undertaken in
accordance with the SMA permits or the SMA rules and regulations. The three



pictures which we hereby present show the sidewalk remnants. These remnants
cannot be allowed to remain buried; they must be uncovered and removed and
be used as evidence of the type of construction employed.

An SMA minor permit and Shoreline Setback Approval for the placement
of sand bags, the construction of three temporary stairways and the placement
of a safety hand railing along the existing sidewalk was granted on June 22,
1998. See SMZ2Z 980051 and SSA 980011. Pertinent conditions to the permit
were as follows:

4. That stairway construction shall be temporary and
portable and shall be removed no later than August 31, 1998.

6. That all sidewalk debris, including the fallen sidewalk
from the Hurricane Iniki that is exposed shall be removed from the
beach area within two (2) weeks from the date of this permit.

Ta That appropriate permits shall be obtained from the
Department of Land and Natural Resources, Division of Boating
and Ocean Recreation, prior to initiation of construction.

8. That this permit is an after-the-fact approval for the
placement of the sand bags. All sand bags shall be removed after
the construction of the stairway. (Emphasis added.)

The Whaler representatives have not yet removed the stairway. The sidewalk
debris was not removed within two weeks of the date of the permit and still has
not been removed. The sand bags were removed after the construction of the
stairway.

Permits were not obtained from the Department of Land and Natural
Resources (“DLNR”), prior to the initiation of construction. The three pictures
show that the sidewalk now lies primarily on the seaward side of the shoreline
which is state-owned and within the Conservation District. To our knowledge,
no permits or approvals were obtained from DLNR for the work on the
sidewalks undertaken in the Conservation District. The pictures we enclose
show that this work was being conducted in the Conservation District.

Due to the erosion, the shoreline has moved inwards and the sidewalk
now lies largely “makai” of the shoreline, within the Conservation District.
Hence, The Whaler must obtain a Conservation District Use Permit and an
easement from the State of Hawaii if its sidewalk is to remain in the same

The Whaler are seeking approval for heach “nourishment.” This may or may not
be an appropriate response. We are concerned that this “nourishment” not be
permitted until and unless the sidewalk remnants are unearthed and removed.

The Shoreline Setback Rules of the County of Maui forbid structures
which impede the natural movements of the shoreline or affect beach processes
or artificially fix the shoreline. It should be obvious that the sidewalk
construction in 1988 and in 1993 has, in fact, impeded the natural movement



of the shoreline and affected beach processes and artificially fixed the
shoreline.

We believe that The Whaler’s representatives have violated Chapter 205A
with respect to construction within the Special Management Area and with
respect to construction within the Shoreline Setback Area.

The Maui Planning Commission Special Management Area Rules contain
provisions with respect to enforcement. See §12-202-23. Any development
which has not received a required SMA permit or complied with conditions
established with such a permit “shall be removed” or the violation shall be
corrected by immediate application for the appropriate permit. Under these
circumstances, a permit cannot be granted for the sidewalks actually
constructed by The Whaler’s representatives because what was constructed
could not be permitted based upon the laws discussed above. As such, removal
is the proper remedy. §12-202-23(b). When any part of the structure is on
private property, for purposes of enforcement, the development shall be
construed as being entirely within the Special Management Area, as is the case
here. As such, your rules require that a Notice of Violation and Order be issued
and fines imposed for these violations.

We present the following issues for you and your enforcement officials. In
answering them, please apply your rules and regulations and not practices
which may have taken place at a certain time which are at variance with these
rules.

1. Was the concrete walkway authorized through the 1988 SMA
minor permit actually constructed in accordance with the plans dated March
29, 19887

2.  If the sidewalk construction, which took place based upon the
1988 SMA minor permit was not constructed in accordance with plans dated
March 29, 1988, what are the corrective actions (removal, fines) required by the
applicable rules and regulations?

3. Based upon the Rules and Regulations of the Maui Planning
Commission, is it not true that an amendment or modification to any SMA
permit, including an SMA minor permit, can only take place in accordance with
§12-202-17 of the Rules and Regulations of the Maui Planning Commission?

4. Is it not true that the SMA minor permit issued on October 18,
1993 was never amended or modified in accordance with the procedures
established in §12-202-17 to permit “breakaway slab joint construction”?

5. What corrective action (removal, fines) do your rules and
regulations require if the sidewalk constructed through the 1993 SMA minor
permit was not:

a. Prefab concrete pavers (not grouted or fastened together); or



b. Breakaway slab joint construction
and was instead, in effect, a solid concrete walkway?

6. What corrective action (removal, fines) is necessary according to
your Rules and Regulations if the remnants of the 1988 and 1993 sidewalks,
which were visible as of June 22, 1998, were not removed within two weeks of
that date?

T What corrective actions (removal, fines) are necessary according to
your Rules and Regulations if the remnants of the 1988 and 1993 sidewalks
now lie, in part or wholly, seaward of the Shoreline Setback Area on what is
now public property?

8. Did the representatives of The Whaler obtain permits from the
Department of Land and Natural Resources, Division of Boating and Ocean
Recreation, prior to initiating the construction authorized in the 1998 SMA
minor permit?

9. Did the sidewalk which was constructed in 1988 and 1993 affect
beach processes?

10. Did the sidewalk which was constructed in 1988 and 1993
artificially fix the shoreline?

Kindly respond to each and every one of these questions fully and
without equivocation so that these issues can be put to rest.

Please contact me at your convenience to discuss the above. I look
forwardyto hearing from you.

ipcere ours,

| — I
Is!fac Hall
IH/jp

CcC: Charles Fox
Encl.

(@)}
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LINDA LINGLE & CLAYTON I. YOSHIDA

Mayor Planning Division
LISA M. NUYEN AARON H. SHINMOTO
Director

Zoning Administration and

Enforcement Division
DONALD A. SCHNEIDER, I

Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

October 30, 1998

Isaac Davis Hall, Esq.
2087 Wells Street
Wailuku, Hawaii 96793

Dear Mr. Hall:

RE: Construction of Sidewalk Fronting The Whaler Condominium at

Kaanapali Beach, TMK: 4-4-8:02, Kaanapali, Island of Maui,
Hawaii

The Maui Planning Department (Department) has reviewed your letters of
October 2, October 23, and October 27, 1998 and provides the following response:

On October 18, 1993, the Department issued a Special Management
Area (SMA) Minor Permit (SM2 930219) and Shoreline Setback Approval
(SSA 930010) to The Whaler Condominium for the installation of prefab
concrete pavers similar to the Kaanapali Shores Walkway. The permit
required that the pavers not be grouted or fastened together.

The Whaler Condominium, by letter dated October 22, 1993, referenced
the above permits and requested that the prefab concrete pavers be
grouted to avoid potential liability problems with the pavers shifting with
the movement of the sand. By letter dated November 5, 1993, the
Department confirmed that it would not object to grouting of the
concrete pavers. The Department further indicated that because of
impacts on the shoreline, it was still opposed to a solid concrete
walkway. After the letter was issued, the applicant requested additional
clarification on the sidewalk construction by telephone. After
discussions, it was the understanding of the Department that the

proposed walkway would be constructed with the “break-away slab
joint” material.

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAII 96793
PLANNING DIVISION (808) 243-7753; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634




Isaac Davis Hall, Esq.
October 30, 1998
Page 2

e

In any event, it was never specifically represented nor did the Department
have any detailed discussions regarding the use of rebar and/or footings
as part of the sidewalk construction. The condominium is representing
that the sidewalk was constructed with a “slip-joint” design which
contains rebar in twelve (12) foot sections. The Department did not
inspect the project and is unable to verify if the “slip-joint” design meets
the intent of “break-away slab joint” construction. A licensed
professional engineer would be able to verify if the “slip-joint” design,
which includes the installation of rebar, qualifies as “break-away siab
joint” construction.

The Department has recently issued a Special Management Area (SMA)

Minor Permit (SM2 98005 1)for the placement of sandbags, construction
of three (3) temporary stairways to provide access to the beach and
placement of a safety hand railing along the existing sidewalk at the
Whaler Condominium. The Department has gone on record indicating
that all redevelopment of the property including sidewalk repairs,
landscaping and irrigation, shall require review and approval from the
Department. At such time as permit applications are received by the
Department, you will be notified of such applications.

The Department hopes this clarifies the actions and position of the Department
to date relative to shoreline hardening and the Whaler Condominium.
clarification is required, please contact Ms. Ann T. Cua or Mr. Daren Suzuki, Staff

Planners, of this office at 243-7735.

Sincerely,

LISA M. NUYEN
Director of Planning

If further




Isaac Davis Hall, Esq.
October 30, 1998
Page 3
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C:

Clayton Yoshida, AICP, Planning Program Administrator
Aaron Shinmoto, PE, Planning Program Administrator

Ann T. Cua, Staff Planner

Daren Suzuki, Staff Planner

Robert Roland, Esq. (Attorney for The Whaler Condominium)
Project File

General File
(s:\al\ann\whaleris.aac)
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October 27, 1998 n |

3

Via Facsimile and U.S. Mail
243-7634

Mr. Clayton Yoshida, Supervising Planner
Planning Department

County of Maui

250 S. High St.

Wailuku HI 96793

Re: Any Application for a Special Management Area Permit and/or Shoreline
Setback Approval for a Sidewalk at The Whaler Condominium, TMK:
4-4-08:01, Lahaina, Hawaii

Dear Clayton Yoshida:

This letter is written on behalf of Mr. Charles Fox who is, with his wife,
the owner of an apartment within The Whaler on Kaanapali Beach. It is our
understanding that The Whaler will soon be submitting an application for a
Special Management Area Permit and/or a Shoreline Setback Approval to
replace a portion of its makai sidewalk and for other improvements in
conjunction with the sidewalk.

We request prior notification of any such application which may be
submitted or of any hearing which may be scheduled on the above-captioned
permits. This prior notice is requested pursuant to the statutory authority
found within HRS §205A-29(a). Kindly make sure that no action is taken on
any such permit or approval requests before my client and I have had an
opportunity to review any application which may be submitted.

Thank you for your consideration of these matters. Please contact me if
you have any questions about any of the above. I look forward to hearing from

you.
ncerelyVYu/rs,_\
Isaac Hall
IH/jp
cc: Charles Fox

Ann Cua
Darren Suzuki
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October 23, 1998 CHLHTY mF b

Via Facsimile and U.S. Mail

243-7634

Ms. Ann Cua, Staff Planner Mr. Darren Suzuki, Staff Planner
Planning Department Planning Department

County of Maui County of Maui

250 S. High St. 250 S. High St.

Wailuku HI 96793 Wailuku HI 96793

Re: Construction and Destruction of Sidewalk Fronting The Whaler at
Kaanapali Beach

Dear Ann Cua and Darren Suzuki:

This letter will serve as a record of our conversations several days ago.
You both confirmed that the 1993 SMA minor permit for the sidewalk at The
Whaler on Kaanapali Beach did not permit the use of rebar or the construction
of piers underneath the sidewalk and that if rebar was used or if any piers were
constructed, they would have to be removed.

In addition, Darren Suzuki confirmed that one purpose of the 1998 SMA
permit was to remove the remnants of the collapsed sidewalk which had
originally been constructed in 1988 or 1993.

Please contact me about the above and, especially if the above does not
accurately represent your statements. I look forward to hearing from you.

Sipcerely %ours,

Isgac Hall

IH/jp
cc: Charles Fox
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October 2, 1998

Via Hand Delivery

Ms. Ann Cua, Staff Planner Mr. Darren Suzuki, Staff Planner
Planning Department Planning Department

County of Maui County of Maui

250 S. High St. 250 S. High St.

Wailuku HI 96793 Wailuku HI 96793

Re: Construction and Destruction of Sidewalk Fronting The Whaler at
Kaanapali Beach; TMK No.

Dear Ann Cua and Darren Suzuki:

This letter is written on behalf of Charles D. Fox, III, who, with his wife,
owns an apartment at The Whaler on Kaanapali Beach. He is concerned that
the sidewalk fronting The Whaler has been constructed and/or demolished in
1988, in 1993 and again currently in violation of the permit requirements
established by the Coastal Zone Management Act and the Rules of the Maui
Planning Commission. His concerns are based upon (1) the integrity of the
permit process (which must be maintained to assure that the objectives,
policies and guidelines of HRS 205A are met), (2) the persisting problems which
occur when fixed structures are constructed within the shoreline area and
coastal erosion and sand migration occur, (3) the physical harm which may
result to members of the public and Whaler apartment owners and their guests
when previously undermined portions of the sidewalk are not removed and are
left immediately below the surface of the sand and (4) the cost and potential
liability to Whaler homeowners which occurs when there has been no
compliance with the Coastal Zone Management Act and the Rules of the Maui
Planning Commission and the Planning Department does not take
responsibility for enforcement.

Mr. Fox initiated a good faith inquiry to determine the facts and
circumstances surrounding the construction and demolition of the sidewalk in
1988, in 1993 and currently. The attorney for The Whaler, Mr. Robert Rowland,
has represented that all necessary permits were obtained and that the sidewalk
has been constructed in 1988, in 1993 and currently in compliance with
permits which were obtained. Our investigation shows that this is not true.



Mr. Rowland recently sent us a letter which is enclosed for your review.
The construction plans and necessary permits (or amended permits) were not
enclosed. Mr. Rowland represents that various events took place during
meetings with Ann Cua, Brian Miskae and others which are not supported by
the documents which he has produced. In addition, we have reason to believe
that what actually took place in meetings with Planning Department
representatives was different in critical ways from what Mr. Rowland has
represented. Other attendees of these meetings with the Planning Department
recollect that no amendment to the 1988 permit was agreed upon and this is
substantiated by the fact that the Planning Director never issued any amended
permit which is required by Planning Commission Rules and by standard
practice.

We provide you with this opportunity to review and comment upon the
representations made about the Planning Department in his letter.

Please contact me at your earliest convenience to discuss the foregoing. I
look foryard to hearing from you.

incerely yours,

Isaac Hall

IH/jp
cc:  Whaler Owners Group
Encl.
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HAND DELIVERED

Isaac Davis Hall, Esq.
2087 Wells Street
Wailuku, HI 96793

RE: Potential Members’ Derivative Action
Response to Your Letter of September 8, 1998

Dear Mr. Hall:

In your letter of September 8, 1998, following up on your letter dated July 30,
1998, you requested the Association substantiate its position that the 1993 repair and
reconstruction of a portion of The Whaler oceanfront walkway was undertaken
pursuant to all required and issued governmental approvals. In your correspondence
you have threatened a derivative legal action against the Association. As a result, the
contents of this letter are submitted pursuant to Rule 408 of the Hawaii Rules of
Evidence in an effort to resolve your client’s concerns short of litigation. Our client
reserves the right to modify or supplement the statements in this letter as our client
deems appropriate based upon any other information or evidence discovered after the
date of this letter.

In any event, the Association through its Board would offer the following:

1: After significant damage and destruction to the existing oceanfront
walkway, the Association constructed a new walkway in 1988 pursuant to plans and
specifications drafted by Gholkar & Associates, which plans included a “slip joint”
design which provided for the walkway to be constructed in twelve foot sections
(containing rebar) six feet in width with expansion joints between each of the twelve
foot sections. The walkway installed in 1988 with the slip joint design construction
was reviewed and approved by the appropriate governmental departments. (See
attached Exhibit A) Prior to the walkway constructed in 1988, the oceanfront
walkway had been constructed as a continuous concrete structure containing rebar
with no slip joints which resulted in the loss of the entire sidewalk when exposed to
heavy wave action in 1987. The purpose of the slip joint design implemented in 1988
was to prevent the entire loss of the walkway in the event of future catastrophic wave

1737\1\36409.1\RER



Isaac Hall, Esq.
September 15, 1998
Page 2

action. When the 1988 walkway was subjected to the Hurricane Iniki wave action in
1993, the slip joint design did exactly what it was intended to do. That is, the wave
action only resulted in a loss of less than 20% of the entire length of the walkway
rather than the potential loss of the entire walkway. As a result of the damage
sustained to a portion of the walkway in 1993 from Hurricane Iniki, the Association
applied to the County of Maui for an SMA Permit to repair the damaged portion of the
walkway.

2. On October 18, 1993 an SMA Permit was issued for the repair and
reconstruction of the damaged portion of the walkway. (See attached Exhibit 1)

3. The Association was not in favor of undertaking the repair in the manner
prescribed by the SMA Permit letter, that is, the use of “prefab concrete pavers”. (See
Exhibit 2 letter of Janis Casco to Brian Miskae, Planning Director, dated October 22,
1993) After discussing the Association’s concerns with representatives of the Maui
County Planning Department, it was determined that a meeting should occur between
representatives of the Association and the Maui County Planning Department to
resolve the issue.

4. At the Association Board meeting held on November 19, 1993 then
directors Bill Shears, Jerry Baker, and Director of Engineering Chuck Philips, were
instructed to meet with representatives of the Planning Department. (See Exhibit 3
Minutes of 11/19/93)

5. On November 30, 1993 a meeting was held with Ann Cua, (who was
then a planner within the Planning Department), Planning Director, Brian Miskae,
together with Bill Shears, Jerry Baker, Chuck Philips, and Association director Jim
Kelly. At that meeting, discussions ensued over what type of construction would be
acceptable to the County other than the prefab concrete pavers. The Association
representatives requested that the same type of walkway design installed pursuant to
the plans and construction of 1988 (i.e., the slip joint construction design) be allowed
instead of the prefab concrete pavers. The County through Mr. Miskae and Ms. Cua
agreed that the walkway could be reconstructed pursuant to the manner of
construction and design utilized in 1988, which design and construction was described
by Mr. Miskae and Ms. Cua as a “break-away slab joint construction”. In other words,
the slip joint design and construction devised by Gholkar & Associates in 1988 was
synonymous with the term “break-away slab joint construction” used by the County
officials.

1737\1\36409. \RER
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6. Upon returning from the meeting and realizing that the Association had
nothing in writing from the County to document and confirm the understandings
reached at the meeting, Director of Engineering Chuck Philips drafted a letter to the
County Planning Department confirming the substitution of the “break-away slab joint
construction” for the prefab concrete pavers. (See Exhibit 4 letter of Chuck Philips
to Ms. Cua of 11/30/93) Although in his letter to Ms. Cua Chuck Philips utilized the
term “break-away slab joint construction”, it was understood by all parties who
attended the November 30th meeting that such term was synonymous with the slip
joint construction design implemented in the construction of the 1988 Whaler
walkway.

7. Thereafter the walkway was constructed in conformance with the slip
joint design methodology with the exception of three footings installed underneath that
portion of the walkway in need of repair which footings were recommended and
requested by Director Bill Shears, in consultation with then Association President Jerry
Baker) as it was their opinion that such footings might prevent the future collapse in
the area of the walkway to be repaired, since that area had given way during heavy
wave action and therefore most probably needed additional support to potentially
prevent another collapse in the event of further wave action.

8. Because it was understood the repair of the walkway would be
undertaken pursuant to the same type of construction approved and implemented in
1988, no construction plans were required by or submitted to the County in
connection with the repair work, and because the construction was repair of an
existing structure, no building permit was required by the County of Maui. (See Exhibit
5 letter of Brian Miskae to Janis Casco dated 11/5/93 and her confirming notation of
a conversation with a representative of the Land Use & Codes Division of the
Department of Public Works (LUCA) who indicated “no permit required for this repair.”)

9. Association Director of Engineering Chuck Philips recalls that a
representative of the County did inspect the walkway reconstruction but cannot recall
whether that inspection occurred during or after the completion of the reconstruction.

10. Although rebar was utilized in the repair of the walkway, (as was done
in 1988 throughout the walkway) it is the Association’s position that the use of rebar
in the construction of concrete slabs is a standard and necessary part of constructing
such slabs, and did not mean the construction failed to comply with the “break-away
slab joint construction”. In fact, as stated above, the slip joint design utilized in 1993

1737\1\36409.1\RER
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in the repair of the walkway was indeed the “break-away slab joint construction”
required and expected by the County of Maui.

11. During the most recent partial damage to the walkway the slip joint
construction in fact accomplished its purpose as approximately only 30% of the
walkway was lost and damaged as opposed to the potential for 100% of the walkway
if the slip joint construction had not been utilized.

12. The Association does not believe the cost of removing the various pieces
of the walkway remaining after the most recent storm was in any way increased by
the construction utilized in 1993. The cutting of the concrete portions of the walkway
damaged from the wave action into smaller pieces was necessary to facilitate the
removal of the damaged concrete from The Whaler property. It was not economically
viable nor did time permit the Association utilizing a crane to lift the large concrete
sections from the property. In addition, even if a crane had been used to initially
remove the large sections from the ocean site, those sections still would have needed
to be reduced in size in order to be hauled away. A second reason for cutting and
essentially pulverizing the concrete sections was to remove the rebar from the
concrete. Removal of the rebar was required to allow the concrete to be dumped at
the Puu Hele landfill by Shifting Sands Excavation Inc. pursuant to its grading permit
no. 96-G20 (see Exhibit 6). Apparently the State Department of Health regulations
mandate that concrete material cannot be deposited in landfills without first removing
the rebar and in addition, the pieces of concrete cannot be of a diameter exceeding
twelve inches. Finally, the walkway was removed to the satisfaction of governmental
officials.

We trust the foregoing will satisfy your client that the Association acted
properly and responsibly in the 1993 repair of the walkway, and the 1993 repair did
not increase the removal costs in 1998.

Very truly yours,
MANCINI, ROWLAND & WELCH

CEBEL .

Robert E. Rowland

RER:ktf
cc:  AOAO The Whaler on Kaanapali Beach
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CHRISTOPHER L. HART
Ptanning Director

RALPH N. MASUDA
Deputy Planning Director

HANNIBAL TAVARES
Mayor

COUNTY OF MAUI
PLANNING DEPARTMENT

200 5. HIGH STREET
WAILUKU, MAUI, HAWAIl 96793
June 9, 1988

Ms. Sharon R. Antes

The Whaler on Kaanapali Beach
2481 Kaanapali Parkway
Lahaina, HI 96761

Dear Ms. Antes:

Re: Amendment to a Special Management Area Minor Permit and
Shoreline Setback approval for the reconstruction of the
Shoreline sidewalk within the 40 ft. shoreline area at
The Whaler on Kaanapali Beach, ™K 4-4-08:2, Kaanapali,
Maui.

In response to your letter dated May 25, 1988, requesting an
amendment to the width of the beach walk from 5 ft. to 6 ft.,
please be advised that approval is hereby granted as amended to
reconstruct the shoreline sidewalk within the Special Management
Area and 40 ft. Shoreline Setback Area, subject to the following
conditions:

1. That sidewalk reconstruction shall be in acecordance with.
plans dated March 29, 1988, as prepared by Gholkar and
Associates, Inc., with exception to the amended width from
5 ft. to 6 ft.

2. That the uses of the sidewalk and seaward landscaped area
shall be open to the general public.

3. That full compliance with all Federal, State and County
reguirements shall be rendered.

Thank you for your cooperation. If additional clarification
is required, please contact Mr. Philip Ohta of my office.

Very truly your

CHRISTOPHER L. HART
Planning Rirector

PO:s3c
ce:; LUCA

=, EXRIBIT A
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LINDA LINGLE CLAYTON . YOSHIDA
Mayor Planning Division
DAVID W. BLANE R AARON H. SHINMOTO
Director Zoning Administration and
COUNTY OF MALJ} Enforcement Division
LISA M, NUYEN DEPARTMENT OF PLANNING

Deputy Director

June 22, 1998

Mr. Chuck Philips,

The Whaler

2481 Kaanapali Parkway
Lahaina, Hawaii 96761-1994

Dear Mr. Philips:

RE: Special Management Area (SMA) Minor Permit and Shoreline
Setback Approval (SSA) — For the Placement of Sandbags,
Construction of Three Temporary Stairways to Provide Access 1o
the Beach, and Placement of a Safety Handrailing Along the
Existing Sidewalk at the Whaler Condominium, TMK: 4-4-08:01

Lahaina, Hawait (SM2 980051) (SSA 980011)

In response to your application received on June 19, 1998, and in accordance
with the Special Management Area Rules for the Maui Planning Commission, Sections
12-202-12 and 12-202-14, a determination has been made relative to the above
project that:

1. The project is a development;
2. The project has a valuation not in excess of $125,000.00;
3. The project has no significant adverse environmental or ecological

effect, taking into account potential cumulative effects; and

4. The project is consistent with the objectives, policies, and Special
Management Area guidelines set forth in the Hawaii Revised
Statutes (HRS), Chapter 205-A, and is consistent with the County
General Plan and Zoning.

5. The project is required to prevent substantial harm to the public
health safety and welfare.

EXHIBIT A

Page 2 of 4
250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAIl 96793

PLANNING DIVISION (808} 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634




0

89-14-98

S

i

17:85 AQOAO THE WHALER ID=-8886616833

Mr. Chuck Philips
June 22, 1998
Page 2

Pursuant to Section 12-5-11 of the Rules of the Maui Planning Commission
relating to the Shorgline Area of Maui, it is determined that your request is a8 minor
structure necessary to provide public access to and from the beach area.

in consideration of the above determinations, you are hereby granted a Special
Management Area Minor Permit and Shoreline Setback Approval, subject to the
following conditions:

1. That construction shall be in accordance with plans submitted on
June 12, 1998, June 15, 1998, June 17, 1998, June 19, 1998,
and June 22, 1998.

2. That a building permit shall be obtained prior to the initiation of
construction, if necessary.

3. That appropriate measures shall be taken to mitigate the short-
terrmn impact of the project relative to soil erosion from wind, rain,
and noise levels.

4. That stairway construction shall be temporary and portable and
shall be removed no later that August 31, 1998.

5. That all vegetation within the upper reaches of the waves shall be
removed within two (2) weeks from the date of this permit.

6. That all sidewalk debris, including the fallen sidewalk from
Hurricane Iniki that is exposed shall be removed from the beach
area within two (2) weeks from the date of this permit.

7. That appropriate permits shall be obtained from the Department
of Land and Natural Resources, Division of Boating and Ocean
Recreation, prior to initiation of construction.

8. That this perrhit is an after-the-fact approval for the placement of
the sandbags. All sandbags shall be removed after the
construction of the stairway.

9. That any backfill shall consist of beach quality sand.

EXHIBIT A
Page 3 of 4
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Mr, Chuck Philips
June 22, 1998
Page 3

10. That any topsoil or sod clumps within the upper reaches of the
waves shall be removed immediately along the entire length of the
eroding property frontage.

11.  That full compliance with all other applicable governmental
requirements shall be rendered prior to initiation of construction.

Thank you for your cooperation. If additional clarification is required, please
contact Daren Suzuki, Staff Planner, of this office at 243-7735.

Sincerely,

L bts A N,

LISA M. NUYEN
Director of Planning

LMN:DMS:cmh

c: Clayton Yoshida, AICP, Planning Program Administrator
Aaron Shinmaoto, Planning Program Administrator

Lloyd Yonenaka,Mayor's Office

Chuck Penque, DLNR, DOBOR

Randy Draper

Michelle Anderson

LUCA (3)

98/CZM File

98/SM2 Minor Permit File
{SAALL\DAREN\WHALER_.SMA)

EXHIBIT A
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BRIAN W. MISKAE
Diroector

LINDA CROCKETT LINGLE
Mayor

GWEN Y. OHASHI
Deputy Diractor

COUNTY OF MAUI
PLANNING DEPARTMENT

230 2. HIGH STREET
WAILUKU, MALI, MAWAIl 56783

October 18, 1993

Mr. James T. Kelley

Treasurer, Board of Directors
The Whaler on Kaanapali Beach'
2481 Kaanapali Parkway
Lahaina, HI 96761

Dear Mr. Kelley:

SUBJECT: Special Management Area (SMA) Minor Permit and
Shoreline Setback Approval to replace a concrete
side walk for public and guest use fronting The
Whaler, TMK: 4-4-8:02, (93/5M2-219 and 93/SSA-
010).

We have reviewed your request and find that pursuant to the
Environmental Impact Statement Rules of the Department of Health,
the installation of a concrete sidewalk would not have significant
long term adverse effects provided that the outlined below
conditions are met. Under such conditions, the installation of a
sidewalk would gualify as "minor topographic alterations" which is
exempt from said rules,

Said action would occur within the “shoreline area" and thus
has been reviewed pursuant to the rules of the Maui Planning
Commission relating to the Shoreline Area. It is hereby determined
that, subject to the conditions outlined below, the above
referenced sidewalk does not constitute a "structure', and , thus
administrative approval of said installation is appropriate.

Pursuant to Section 2-9 of the Special Management Area (SMA)
Rules and Regulations of the County of Maui, an SMA Minor Permit is
required for the following reasons:

1. Said project is a development;

2. Said project has a valuation not in excess of $125,000;

3. Said project will not have a significant long term
adverse environmental or ecological effects; and

4. Said project is consistent with the objectives, policies,

‘and Special Management Area guidelines set forth in
Chapter 205A, Hawail Revised Statutes, and is consistent
with the County General Plan and Zoning. '

ENEIT |
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October 18, 1993

Page 2

In consideration of the above determination, you are hereby
granted an SMA Minor Permit and Shoreline Setback Approval subject
to the following conditions:

1.

6.

That the walkway shall be constructed of prefab concrete
pavers similar to the Kaanapali Shores walkway.

That said pavers shall not be grouted or fastened
together. -

That a building permit shall be obtained prior to the
initiation of construction.

That appropriate measures shall be taken to mitigate the
short term impact of the project relative to soil erosion
from wind, rain, and ambient noise levels.

That construction shall be initiated with six (6) months
and conmpleted within one (1) year from said initiation.

That full compliance with all other applicable
governmental requirements shall be rendered.

Thank you for your cooperation. If additional clarification
is required, please contact this office. :

Very truly yours,

SKAE
nning Director
AC/sc
xc: LUCA
J. DuPonte
CZM File
A. Cua

arkeliey Itr

"EXHIBIT 1
Page 2 of 2




89-14-98 16:10 AOAO0 THE WHALEK LU= 5850 L DY S

October 22, 1993

=5
ThetWhaler
OonsKaanapali ‘Beach

Association of Apartment Owners

Brian Miskae

Planning Director

Ann Cua

Deputy Planning Director
250 S. High Street
Wailuku, HI 96793

Dear Ann:

Thank you for helping me with my questions regarding our Minor SMA
permit dated October 18, 1993 from Mr. Miskae.

Our first concern was with item 3, on page two of the approval
which indicated a building permit was required. We understand
these guidelines are from a form letter type of permit, and that
technically a building permit is not required for this repair. It
would be most helpful if you would indicate this to be so in your
next correspondence to us.

We visited the Kaanapall Shores property to gain an understanding
of the type of prefab concrete pavers required in item 1, on page
two of this permit.

We took several pictures, copies of which we are sharing with you
in this mailing, which outline our c¢oncerns regarding safety.

Kaanapalil Shores is unique from the Whaler in that there is no
heavy foot traffic passing makai of the property. 1In fact, there
is a high fence at one end of the walkway preventing foot traffic.

The Whaler is in the heart of Kaanapall Beach and hundreds, if not
thousands of visitors pass on our beach walkway daily visiting the
Whalers Village, other hotel properties and restaurants, and using
the beach areas. Our own owner and guest use of our walkway is
minimal by comparison to that of the traffic from all the other
properties. Therefore, we are certain you can understand our deep
concern for optimum safety of such a highly used walkway.

While visiting Kaanapalli Shores, I caught the heel of one of my
pumps between two ungrouted paver bricks, and it was easy to see
how one could stumble, also. The Embassy Suites, on the other
hand, has a brand new sidewalk at its beach front which is wide and
allows people to walk side-by-side, or to pass by one another with
ease, and has no cracks or uneven surfaces which might be unsafe.

2481 KAANAPAL] PARKWAY EME{] ﬂ. ﬂﬂmx 96761-1994. ~ (808) 661-6000 = FAX (808) 661-6033
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WHALER BEACH WALKWAY

Our board may want to choose paver bricks for economic reasons.
However, our neighbors and the Kaanapali Beach Resort Association
want the famous uninterrupted Kaanapali Beach Walkway restored in
a uniform manner, which our board might opt to do primarily for

safety reasons.

We trust you can understand why we feel it is important our own
Board of Directors should be given the latitude to make the
decision on type of materials to complete these repairs.

We would find it most helpful in preparing for our November board
meeting, if we could have one last letter of clarification which
would confirm a building permit is not required for this repair,
and allowing the Board of Directors their own choice of materials
based on economics or concern for public safety, thereby relieving
the county from this responsibility.

Again, our objective is to complete repairs on the beach walkway
(assuming board approval) between their meeting on November 19, and
before peak visitor season begins on December 16, 1993. It is
important there are no more delays or issues to be addressed in
order to achieve this objective before the busy tourist season

begins.

We appreciate the assistance we have received from your department
thus far, and trust you will be able to help us with these two

requests.

Mahalo a nui loa,

ZLM/)

Janis D. Casco
Executive Director/Managing Agent

cc: Board of Directors

EXHIBIT 2
Page 2 of 2
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The Whaler on Kaanapali Beach
Board of Directors Meeting Minutes
November 19, 1993 - Page 3

COMMITTEE REPORTS:
BUILDING COMMITTEE:

Bill Shears stated the building committee met on November 18 and
had the following recommendations:

Problems relative to the fire sprinkler retrofit have existed

 since the completion of the work done by the Grinnell company.
We have not been able to satisfactorily resolve these problems

. and our association attorney is now involved.
With respect to the difficulties we are experienecing in

its original condition, it was decided to act on the Deputy
" Planning Directors .recommendation to have a small group of
Whaler and Kaanapali resort representatives requeat a special
meeting with the Planning Director. It was recommended Bill
Shears, Jerry Baker, Chuck Philips and Don Reaser f£rom
haler‘s Village should be the delegates.

1/}\% getting the county to allow us to restore the beach walk to

substantial part of the building committee’s meeting related
to the repair of the garage roof structure. Mr. Shears read
letters he and Larry Kelley had written in 1990 and 1991, and
one letter from Gary Baugh from the same time period (all on
file in association office) on this topic. He gave a
presentation and overview on the issue to all present.

MOTION: To authorize the chairman of the building committee
- to work with the Director of Engineering and the
Managing Agent to develop a plan to proceed on the
H repairs on column "G" in the garage roof and report
to the board at the 1/28/94 Board of Directors

mesting. (Young/Oppenheimer)

VOTE: Unanimously carried.
DECORATING COMMITTER:

Joanne Baker read a letter she submitted to the board regarding
incorrect information that had been circulated among owners on the
work being done by the decorating committee.

It was concluded their work had been appropriately approved by the
board and is in conformance with property documents. .

Mrs. Baker reported the installation of the carpet has been
completed in all hallways, meeting room, gym and AOAO office. The
gym, gym restrooms and the main lobby have been wallpapered. The
four existing McGuire chairs in the lobby are being refinished, and

BRI 2

Page 1 of 1

N7




— P R N

November 30, 1993

‘Whaler
Thel¥ e

Association of Aparsment Owners

Ann Cua, Deputy Planning Director

250 S. High st.
wailuku, HI 96793

RE: SMA - 93/SMA2-219 and 93/SSA-010

Dear Ms. Cua:

Pursuant to our meeting this date, please be advised our beach
front sidewalk repair will be of break-away slab Jjoint
construction.

Thank you for your time and assistance on this project!

Most sincerely,

Charles Philips

DZ%E ineering

cc: Presidént, Board of Directors
AOAO

EHIBIT 4

Page 1 of 1

2481 KAANAPALI PARKWAY o  LAHAINA, MAUL HAWAIL 96761-1994 o  (308) 661-6000 «  FAX (808) 661-6033




SENI BYICOUNTY RAUL PLANRING 3117 8783 »11-0/AR QUSLAD (D&~ suMIVUVVIm T

LINOA

CKETT LINGLE DAWN W. MEXAE
=3 v
GVEN Y. OH
Dty Dl
COLUNTY OF RSALR
PLANNING DEPARTMENT
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Novembher 5, .1393
M3. Janls D. Casco o L av?
The ¥halsr -

2481 Kaanepali Parxway
Labhaina, Maui, Hawaii 96761~19%4

Dear Ms. Casco,

RE: Special Management Area (SMA) Minor Permit and Shereline
Betback Approval to replace a damaged concrete sidewalk
and landscape planting at the Whaler, TMK 4-4-B:02,
(93/SM2-219 and 93/88A=-010) .

Thank you for your letter of Octcber 22, 1%%3. Relative to
condition nunber 3 of our SMA approval dated October 18, 1393, the
Land Use and Codes Division of the Department of Public Works will
deterning If & Building permit 18 required for the proposed actio.

————

We have also revigwed the photographs of <the recently
inatalled concrete sidewalk at the Kmbassy Suites. The sidewalk
wag not oconstructsed in accordance with the SMA Minor Permit
approval and we will be taking appropriate actionm.

Realative to the sidewalX at thae Whaler, wve would not object to
prafab congrete pavers being groutsd to aveid potential liabjility
problems with the pavers shifting with the movement of the sand.
Becausa of impacts on the shoreline as we kiow them today, we do
still have problame, howaver, with a selid concrete walkway.

e i

We hope this provides you the clarification you need, If
further clarification is ragquired, please contact Ms. Ann Cua of
thia offica.

Very trul R,

r of Planning

cc: LUCA
C. Suyama
J. Alueta
A. Cua
Project file N
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LINDA LINGLE CLAYTON 1. YOSHIDA

Mayor Planning Divigion
DAVID W. BLANE AARON M. SHINMOTD
Diractor Zoning Administration and
COUNTY OF Maut Enforcament Divigion
LISA M. NUYEN DEPARTMENT OF PLANNING
Deputy Diractor
September 15, 1998
Dave Atkins Owner / Operator’
Shifting Sands Excavating Inc.
Central Maui Baseyard,
Mokulele Highway, Maui, HI.
Dear Mr. Atkins;
Re: Permitted Jandfill waste aliowed at Pun Hele Landfill, Grading Permit No, 96-G20

Attached is a copy of original permit to extend grading permit for Puu Hele Landfill,
Said landfill is designated to receive and dispose of landfill waste limited to soil, rock, gravel, or
conerete rubble (12" diameter or less without rebar). Dated May 13, 1998, If there are any
further questions pleass fes! free to call this Inspector Charles Villalon at 243-7733.

Very Turly Yours,

AV

Charles Villalon
Planning Inspector

ce: Whalets Condo Board

BRI &
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SENT 8Y:COUNTY MAUT PLANNING  8-15-98 © B:16AN . 8062437634~ 'y
§ JENCKS ’ f ( EASSIE MALER, PE
€. GOODE A N
7 Oupty leacior R i Saeion
AANON rE .
DEPARTMENT OF PUBLIC WORKS kit Golee
AND WASTE MANAGEMENT - o
LAND USE AND CODES ADIMISTRATION
WANLUIKL!, MALIL FAVAAL 06799
May 18, 1958

MAUI DEMOLITION & CONSTRUCTION LANDFILL, INC. P
P.O. Box 3 : BROR
Pukaisni, Hewall 987858-0003

SUBJECT: GRADING PERMIT NO. 58-G-20
CONSTRUCTION AND DEMOLITION LANDFILL AT PUU RELE

Dear Mr, D¢ Coltea:

This |s In response to your April 21, 1998 request for extension of the
‘ subject grading parmit, '

Yaur request is hereby 8pproved subject to the fill material being limited to
soil, rocks, sand, gravel, or concreto rubble (12° dlameter or less without rebar).
The new axplration date is May 20, 1899,

Organic material, and solid waste matarial as defined under Titie 11,
Chapter 58.1, “Solid Wasta Managemsant Control”, which Is administered by the
Department of Haalkth, will not be allowad at this time. These materials may be
allowad at a later date upon approval of 8 valid Spaclal Usa Parmit,

Please cail me at 243-7373, should you have any questions regerding this
matter.

Very Truly Yours,

Howard Hanzawa
Civil Engineer EXHIBIT 6
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LINDA LINGLE
Mavyor

CLAYTON {. YOSHIDA
Planning Division

DAVID W. BLANE AARON H. SHINMCTO

Director Zoning Administration and
. COUNTY OF MAUI Enforcement Division
LISA M. NUYEN DEPARTMENT OF PLANNING
Deputy Director »
July 1, 1998

Mr. Chuck Philips

The Whaler

2481 Kaanapali Parkway
Lahaina, Hawaii 96761-1994

Dear Mr. Philips:

RE: Special Management Area (SMA) Minor Permit and Shoreline
Setback Approval (SSA) -- For the Placement of Sandbags,
Construction of Three Temporary Stairways to Provide Access to
the Beach, and Placement of a Safety Handrailing Along the
Existing Sidewalk at the Whaler Condominium, TMK: 4-4-08:01
Lahaina, Hawaii {(SM2 980051} (SSA 980011)

This letter will supplement our previous letter dated June 22, 1998 on the
above-referenced permits.

Please be advised that all redevelopment of the property shall require review
and approval from the Maui Planning Department. These activities shall include
sidewalk repairs, landscaping, and irrigation.

Thank you for your cooperation. Should you have any questions, please
contact Daren Suzuki, Staff Planner, of this office at 243-7735.

Sincerely,

i, I Nuwen

LISA M. NUYEN
Director of Planning

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAIl 86793
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808} 243-7253; FACSIMILE (808) 243-7634




Mr. Chuck Philips
July 1, 1998
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c: Clayton Yoshida, AICP, Planning Program Administrator
Aaron Shinmoto, Planning Program Administrator
Lloyd Yonenaka, Mayor's Office
Chuck Penque, DLNR, DOBOR
Randy Draper
Michelle Anderson
LUCA (3)
98/CZM File
98/SM2 Minor Permit File

General File
(SNALL\DAREN\WHALER.LTR)




CLAYTON . YOSHIDA
Planning Division

LINDA LINGLE
Mayor

AARON H. SHINMOTO
Zoning Administration and
COUNTY OF MAUI Enforcement Division

LISA M. NUYEN DEPARTMENT OF PLANNING
Deputy Director

DAVID W. BLANE
Director

August 4, 1998

Ms. Janis D. Casco

Executive Director/Managing Agent
The Whaler

2481 Kaanapali Parkway

Lahaina, Hawaii 96761-1994

Dear Ms. Casco:
RE: Clarification  of Approved Construction Materials in

November, 1993 for a Sidewalk at the Whaler, TMK: 4-4-8:02,
Kaanapali, Maui (93/SM2-21

The Maui Planning Department has received your request dated July 24, 1998
regarding construction materials which were approved by the Planning Department
in November of 1993.

A letter was issued on November 5, 1993 by the Planning Department
confirming that we would not object to prefab concrete pavers being grouted to avoid
potential liability problems with the pavers shifting with movement of the sand. After
the letter was issued, the applicant requested further clarification by telephone where
we advised that construction associated with repair of the sidewalk should be of
break-away slab joint construction.

Please be advised, that currently, the Planning Department does not support
concrete walkways along the shoreline, and we have been in communication with the
Whaler on this issue.

This letter simply serves to clarify the understanding back in 1993 with regard
to the sidewalk repair.

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAIl 96793
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634




Ms. Janis D. Casco
August 4, 1998
Page 2

Thank you for your cooperation in this matter. If further clarification is
required, please contact Ms. Ann Cua, Staff Planner, of this office at 243-7735.

Sincerely,

Joo LISA M. NUYEN
Director of Planning

LMN:ATC:cmh

Enclosures

(o7 Clayton Yoshida, AICP, Planning Program Administrator
Aaron Shinmoto, Planning Program Administrator
Ann T. Cua, Staff Planner
Project File

General File
(s:\all\ann\casco.Itr)



(f)[l,)

Associgrion of Apartment Owners
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he conientls accompanying Lhis lransmissiaj
contain canflidential infarmatian intended for
‘98 JUL 24 P255 fpeci'fic individ_ual and purpose. The infarmation)
is private, and is legally protected by law. Ii yo

re not the intended recipiont, you sre hereby
otified that any disclosure, copying, distribution,
) or the taking of amy action in relisnce on the
- ~ [eontents of this telecopied information is strictly
[prohibited.

Conflideatiality Notice

The‘Whaler

OneKparpalleach, 7T 7 7

Reorly

v

FAX TRANSMISSION

To: _Ann Cua, Planning Department Date:  7/24/98

Janis D. Casco, Executive Divector/Managing Agent
From:

Total Number of Pages Included this cover sheet:
Additional Message:

Ann, in reviewing our files this date, we could not find supporting

documentation from the County regarding the modifications to our SMA

permit issued 10/93 for the replacement of our sidewalk. On November

50, 1998, Chuck Philips, our Director of Engineering, and three other

board memhers, Jerry Baker, Bill Shears and Jim Kelly met with you in

your office. We need documentatien on your letterhead which supports

the agreemaent to install break-away slab joint construction for our

sidewallk. Thank you so much for assisting us in this matter!
Acknowledgement Required: YES NO
If all pages are not received, please contact: 808-661-6000 (voice)

808-661-6033 (fax)

2481 FAANAPAL] PARKWAY o  LAHAINA. MAUL HAWAII 96761-1094 »  (308) 661-0000 »  FAX (HOB) 64)-6033
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Association of Apartment Owners
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€ contents accompanylng (his Lransmission
contain confidential information intended for
specific individual and purpose, The informatio
is privaie, and is legaily protected by law. If yo
r¢ not the iniended recipient, you are hereb
notified that any disclosure, copying, distribution,

v the taking of amy action in reliaace on th
contents of this welecopied information is strictly
prohibited.

Confidentiality Notice
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lor-
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FAX TRANSMISSION

To Ann Cua, Planning Department Date: 7/24/98

Janis D. Casce, Executive Director/Managing Agent
From: '

Total Number of Pages Included this cover sheet:
Additional Message:

Anp, in reviewing our files this data, we could net find supporting

documentation from the County regarding the modifications to our 3MA

permit issued 10/%3 for the replescement of our sidewalk. On November

30, 1993: Chuck Philips, our Director af Engineering, and three other

board members, Jerry Baker, Bill Shesrs and Jim Kelly met with you in

your office. We need documentation on yeur letterhead which supports

tha agreement to ilnstall break—away slab joint econstruction for our

sidawalk, Thank you s8¢ much for assisting usg in this matter!
Acknowledgement Required: YES NO
If all pages are not received, pieasé contact: 808-661-6000 (voice)

B08-661-6033 (fax)

2481 FAANAPAL] PARKWAY o LAHAINA, MAUL HAWALI 96761-1804 o (808} 661-6000 o  FAX (R08) 661-6033
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November 30, 1903

Association of Apartment Owners

Ann Cua, Peputy Planning Director
250 S. High st.
Wailuku, HI 86753

RE: EMA - 93/SMR2-219 and 93/8SA-010

Dear Ms. Cua:

Pursguant to our meeting this date, please he advised our beach
front sidewalk repalr will be of Dbreak-away slab Joint
construction,

Thank you for your time and assistance on this proiject!

Most sincerely,

Charles Philips

Director of Epgineering

cc:  Presgidént, Board of Directors
AQRO

2921 KAANAPALL PARKEWAY  » LAHAINA, MAUL HAWAII 067611904 & (808) 641-6000 FAX (308) 061-B073




LIr:DA CROCKETT LINGLE

Mayor Director

Deputy Director

COUNTY OF MAUI
PLANNING DEPARTMENT

250 S. HIGH STREET
WAILUKU, MAUI, HAWAIl 96793

November 5, 1993

Ms. Janis D. Casco

The Whaler

2481 Kaanapali Parkway

Lahaina, Maui, Hawaii 96761-1994

Dear Ms. Casco,

‘RE: Special Management Area (SMA) Minor Permit and Shoreline
Setback Approval to replace a damaged concrete sidewalk
and landscape planting at the Whaler, TMK 4-4-8:02,
(93/SM2-219 and 93/SSA-010) .

Thank you for your letter of October 22, 1993. Relative to
condition number 3 of our SMA approval dated October 18, 1993, the
Land Use and Codes Division of the Department of Public Works will
determine if a building permit is required for the proposed action.

We have also reviewed the photographs of the recently
installed concrete sidewalk at the Embassy Suites. ' The sidewalk
was not constructed in accordance with the SMA Minor Permit
approval and we will be taking appropriate action.

Relative to the sidewalk at the Whaler, we would not object to
prefab concrete pavers being grouted to avoid potential liability
problems with the pavers shifting with the movement of the sand.
Because of impacts on the shoreline as we know them today, we do
still have problems, however, with a solid concrete walkway.

We hope this provides you the clarification you need. If
further clarification is required, please contact Ms. Ann Cua of
this office. '

CcC: LUCA
C. Suyama
J. Alueta
A. Cua

Project file

BRIAN W. MISKAE

GWEN Y. OHASHI




BRIAN W. MISKAE

;== LINDA CROCKETT LINGLE Py
. Director

- Mayor
GWEN Y. OHASH!I
Deputy Director

COUNTY OF MAUI
PLANNING DEPARTMENT

250 S. HIGH STREET
WAILUKLU, MAUL, HAWAI 96793

October 18, 1993

Mr. James T. Kelley
Treasurer, Board of Directors
The Whaler on Kaanapali Beach
2481 Kaanapali Parkway
Lahaina, HI 96761

Dear Mr. Kelley:

SUBJECT: Special Manadgement Area (SMA) Minor Permit and
Shoreline Setback Approval to replace a concrete
side walk for public and guest use fronting The
Whaler, TMK: 4-4-8:02, (93/SM2-219 and 93/SSA-
010).

We have reviewed your request and find that pursuant to the
Environmental Impact Statement Rules of the Department of Health,
the installation of a concrete sidewalk would not have significant
long term adverse effects provided that the outlined below
conditions are met. Under such conditions, the installation of a
sidewalk would qualify as "minor topographic alterations" which is
exempt from said rules.

Said action would occur within the "shoreline area'" and thus
has been reviewed pursuant to the rules of the Maui Planning
Commission relating to the Shoreline Area. It is hereby determined
that, subject to the conditions outlined below, the above
referenced sidewalk does riot constitute a "structure'", and , thus
administrative approval of said installation is appropriate.

Pursuant to Section 2-9 of the Special Management Area (SMA)
Rules and Regulations of the County of Maui, an SMA Minor Permit is
required for the following reasons:

1. Said project is a development;

2. Said project has a valuation not in excess of $125,000;

3. Said project will not have a significant 1long term
adverse environmental or ecological effects; and

4. Said project is consistent with the objectives, policies,

and Special Management Area guidelines set forth in
Chapter 205A, Hawail Revised Statutes, and is consistent
with the County General Plan and Zoning.
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| b Mr. Kelley
i October 18, 1993
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In consideration of the above determination, you are hereby
granted an SMA Minor Permit and Shoreline Setback Approval subject
to the following conditions:

1. That the walkway shall be constructed of prefab concrete
pavers similar to the Kaanapali Shores walkway.

2. That said pavers shall not be grouted or fastened
together.

3. That a building permit shall be obtained prior to the
initiation of construction.

4. That appropriate measures shall be taken to mitigate the
short term impact of the project relative to soil erosion
from wind, rain, and ambient noise levels.

5. That construction shall be initiated with six (6) months
and completed within one (1) year from said initiation.

6. That full compliance with all other applicable
governmental requirements shall be rendered.

Thank you for your cooperation. If additional clarification

s is required, please contact this office.

AC/sc
XC:

ackelley . It

Luca

Very truly yours,

anning Director

J. DuPonte
CZM File
A. Cua



JAMES “KIMO" APANA
Mayor

JOHN E. MIN
Director

CLAYTON 1. YOSHIDA
Deputy Director

DEPARTMENT OF PLANNING

July 23, 1999

Mr. Charles Philips

The Whaler

2481 Kaanapali Parkway
Lahaina, Hawaii 96761-1994

Dear Mr. Philips:

RE: Whaler Condominium, TMK:» 4-4-8:2, Kaanapali, Maui

Enclosed is a letter to Mr. Isaac Hall from the Maui Planning Department,
addressing alleged Special Management Area (SMA) violations on the beach walkway
for the above-mentioned property.

As stated in our letter, we need the following items in order to complete our
investigation:

1. Evidence where the 1988 sidewalk still exists;

2. Copies of breakaway slab joint construction plans dated
March 29, 1988;

3. As-built plans or a notarized affidavit that the sidewalk was
constructed in accordance with plans dated March 29, 1988;

4. Notarized affidavit that the piers were removed from under the
sidewalk. Also, please submit photographs and receipts of the pier
removal as additional verification that these activities did take
place.

5. Notarized affidavit that all exposed sidewalk materials were
removed, in compliance with Condition No. 6 of the 1998 SMA
Permit. Also, please submit photographs and receipts of the
remnant removal as additional verification that these activities did
take place.

R 250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAII 96793
NIVIQION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634



Mr. Charles Philips
July 23, 1999
Page 2

Since no inspections were made when these activities took place, we need this
information to bring this matter to a close.

It is our understanding that you will be out of town until mid-August. We look
forward to your continued cooperation upon your return.

Should you have any questions, please contact Daren Suzuki, Staff Planner, of
this office at 270-7735.

Very truly yours,

L JOHNE. |qu'a
Planning Director

JEM:DMS:cmb

Enclosure

c: Clayton Yoshida, AICP, Deputy Director of Planning
Aaron Shinmoto, Planning Program Administrator (2)
Daren Suzuki, Staff Planner
Charles Villalon, Zoning Inspector
Project File

General File
SAALL\DAREN\WHALER.EN2



Yo
SJAMES "KIMO” APANA

Mayor

JOHN E. MiN
Director

CLAYTON |. YOSHIDA
Deputy Director

COUNTY OF MAUI
DEPARTMENT OF PLANNING

July 23, 1999

Isaac Davis Hall, Esqg.
2087 Wells Street
Wailuku, Hawaii 96793
Dear Mr. Hall:

RE: Whaler Condominium, TMK: 4-4-8:2, Kaanapali, Maui

This letter is in response to your letter dated June 2, 1999, regarding alleged
Special Management Area (SMA) violations on the beach walkway for the above-
mentioned property.

Enforcement issues are reiterated and addressed as follows:

a. The only type of construction approved in the 1993 SMA was for
pavers. No proper amendment to this condition was ever sought
or obtained.

Response: Upon further review of our records, the Whaler did
request documentation from the Planning Department dated
July 24, 1998, which supports the agreement to install break-
away slab joint construction for the walkway repair permit issued
in October 1993. Although this request for an amendment was
after-the-fact, the Planning Department did acknowledge this
agreement on August 4, 1998, which would modify the permit
condition pertaining to the method of walkway construction. As
such, there has been compliance with said permit and compliance
with Section 12-202-17 relating to amendments of the SMA
Rules. No enforcement action will be taken on this issue at this
time.

b. The construction which did take place in 1988 was not
"breakaway slab joint."

250 SOUTH HIGH STREET, WAILUKU, MAUI, HAWAlI 96793
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634




Isaac Davis Hall, Esq.
July 23, 1999
Page 2

Response: As mentioned in our letter dated February 4, 1999,
we have no record of an inspection being conducted after the
project was complete, nor can we Ilocate plans dated
March 29, 1988. Therefore, prior to taking any enforcement
action, we need the following: 1) evidence on where the 1988
sidewalk still exists; 2) copies of plans dated March 29, 1988; and
3) verification on how the walkway was constructed. We will
request that the Whaler provide us this documentation.

i
C. Piers were constructed underneath the sidewalk which were not
permitted through any plans properly approved through an SMA
permit. These piers were exposed in 1998.

Response: Piers were not approved as part of the SMA permit.
However, the applicant has made representations that the piers
were removed, therefore, the violation no longer exists. Prior to
any enforcement action taking place, we will request the Whaler
to submit applicable documentation that this activity did in fact
take place.

d. One condition of the 1998 SMA permit was that the older,
undermined sidewalks which were then appearing were to be
removed by the Whaler.

Response: Condition No. 6 of the 1998 SMA permit states that
all sidewalk debris, including the fallen sidewalk from Hurricane
Iniki that is exposed, shall be removed from the beach area. The
applicant has made representations that all "exposed"” portions of
the sidewalk were jack hammered, and removed. Photographic
documentation from the Maui News, dated June 25, 1998, also
supports this claim. Since no inspection was done at that time,
we will request the Whaler to submit applicable documentation
that this activity did, in fact, take place prior to taking any
enforcement action.

Although it was the intent of the Planning Department to have the Whaler
remove the entire sidewalk structure (similar to the requirements of the Sheraton),
upon further review of this condition, it is recognized that the wording of this condition
is somewhat ambiguous. In other words, it could be taken that only the "exposed"




Isaac Davis Hall, Esq.
July 23, 1999
Page 3

portions had to be removed. Nonetheless, we do not feel that removing all buried
sidewalk remnants is warranted nor feasible at this time. All failed sidewalks are now
buried, the beach is nearly back to normal, and serious physical harm to beach users
no longer exists. In addition, probing the beach system with heavy machinery at least
five feet in depth to remove these remnants today, could pose additional environmental
impacts on the beach system. It should be noted that we have been in communication
with the Whaler on this issue and that any future erosion events which expose the
sidewalk may be subject to such requirements in subsequent SMA approvals.

In conclusion, we will keep you apprised of our investigation on the alleged
violations with the Whaler. Should you have any questions, please contact
Daren Suzuki, Staff Planner, of this office at 270-7735.

Very truly yours,

£rJOHN E. MIN
Planning Director

JEM:DMS:cmb

ok Clayton Yoshida, AICP, Deputy Director of Planning
Charles Philips, The Whaler

Daren Suzuki, Staff Planner

Project File

General File
S:\ALL\DAREN\WHALER.ENF
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Isaac DAvis HALL
' ATTORNEY AT LAW
oF CouNmEL: 2087 WELLS STREET b by N =7
&, RICHARD GESCH WalLurw, Maul, HAWANI 56793
(8oa) 244-80(7

FAR (B0 @) Edud- 877D

June 2, 1999

Via Facsimile and U.S. Mail
- 243-7634

Mr. Darren Suzuki, Staff Planner
Planming Department, County of Maui
250 S. High St

Wailuku HI 96793

Re: Amendments to SMA Permits
Dear Darren Suzuki:

When [ spoke with you by telephone, you indicated that the Planning
Department would not allow the Whaler to undertake activities within the
shoreline setback area without first applying for and recetving a special

‘management area permit and a shoreline setback variance. This will restate my
earlier request, in writing, to be notified of the filing of such an SMA/SSV
application pursuant to HRS §205A-29(a). Mr. Fox and I want the opportunity
to review this application and to submit our comments before any action is
taken upon it. The Rules plainly state that a current certified shoreline survey
must accompany the application. In addition, if the application is for
“temporary” structures, only a short time can be given for any approval. An
Environmental Assessment (“EA”) is required for all uses of the shoreline
setback area. See HRS 343-5(a)(3).

Please contact me at your earliest convenierice to discuss the foregoing. I
look forwiard to hearing from you.

cerely yours,

Isgac Hall

IH/jp
ce:  Charles Fox



B6/82/1999 16:1@ g88-244-6775 ISAAC HALL,ATTORNEY PAGE 82

ISAAC DAVIS HALL

ATTORNEY AT LAW
OF COUNSEL! 20E7 WELLS STREET
G, RICHARD GESCH WalLuku, Maul HAwAll ©6793

(B08) B4+-8017

FAX (BC3) 2448775

June 2, 1999

Via Facsimile, Hand Dealivery and U.8. Mail
243-7634

Mzr. Darren Suzuki, Staff Flanner
Planning Department, County of Maui
250 5. High St.

“Wailukn EI 96793

Re:  Amendments to SMA Permite
Dear Darren Suzuki.

This letter is writtenn on behalf of Charles D. Fox who, with his wife, s
an owner of an apartment at the Whaler at Kaanapali Beach. Mr. Fox is
concerned with the preservation of our beaches, the proper uses of the
shoreline setback area and the management of beachfront properties on the
north and south portions of Kaanapali Beach. These same more general
concemns are equally applicable to the Whaler.

In letters and discussions that we have had with you about the 1988,

19293 and 1998 SMA peimits issucd to the Whaler, it has been plain to all of us
that various violations have occurred whereby (a) proper permits and amended
permits have not been obtained, (b) the Whaler has not constructed 1its
sidewalks in conformity with plans approved by the Planning Department
through SMA permits and. (¢) permit conditions have been violated. We had
assumed that upon your acknowledgment that all of these had occurred,
appropriate enforcement.actions would be taken. You have informed us.
however, that no action will be taken on all of these viclations unless and
until a request for enforcement ie submitted. Since you have made this a

. precondition of any investigation, please accept this letter as Mr. Fox's request
for enforcement. We believe that through earlier correspondenice we have
already identified those fasues or facts which require enforcement. We reiterate
these below.

a.  The only type of construction approved in the 1993 SMA was
for pavers. No proper amendment to this condition was ever sought or
obtained. :

' b. The construction which did take place in 1988 was not
“breakaway slab joint.”
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C. Piers were constructed underneath the sidewalk which were

not permitted through any plans properly approved through an SMA permit.
These piers were exposed in 1998. Pictures of these piers are enclosed.

, d. One condition of the 1998 SMA permit was that the clder,
undermined sidewalks which were then appearing were to be removed by the
Whaler. We enclose pictures of the sidewalk remnants which were exposed.

Instead of removing these exposed portions of the sidewalk, employees of
the Whaler were dirccted to bury them. This constitutes a serious, intentional
violation of the terms of the 1998 SMA permit and could result in sertous
physical hanm to those using the beach in front of the Whaler. '

We have been informed that the Whaler wishes to “replenish” the beach
with sand. One effect of this replenishment will be to make the buried sidewalk

less acvessible and more costly to remove. Before any “replenishment” is
approved, the remnants of the undermined sidewalk should he removed.

Fleasc contact me at your earllest convenience to discuss the foregoing, I
look forward to hearing from you.

Sifgerely yours,

Igaac Hall

IH/{p
ce: Charles Fox



Isaac DAvVis HALL
ATTORNEY AT LAW
OF COUNSEL: 2087 WELLS STREET Qg
G. RICHARD GESCH WAILUKU, MAUI, HAWAII 96793 )
(808) 244-9017

FAX (808) 244-6775

June 2, 1999

Via Facsimile and U.S. Mail
243-7634

Mr. Darren Suzuki, Staff Planner
Planning Department, County of Maui
250 S. High St.

Wailuku HI 96793

Re: Amendments to SMA Permits
Dear Darren Suzuki:

When I spoke with you by telephone, you indicated that the Planning
Department would not allow the Whaler to undertake activities within the
shoreline setback area without first applying for and receiving a special
management area permit and a shoreline setback variance. This will restate my
earlier request, in writing, to be notified of the filing of such an SMA/SSV
application pursuant to HRS §205A-29(a). Mr. Fox and I want the opportunity
to review this application and to submit our comments before any action is
taken upon it. The Rules plainly state that a current certified shoreline survey
must accompany the application. In addition, if the application is for
“temporary” structures, only a short time can be given for any approval. An
Environmental Assessment (“EA”) is required for all uses of the shoreline
setback area. See HRS 343-5(a)(3).

Please contact me at your earliest convenience to discuss the foregoing. I
look forwiard to hearing from you.

Sinicerely yours,
e

Isaac Hall

IH/jp
ce: Charles Fox



Isaac DAvis HALL
ATTORNEY AT LAW
OF COUNSEL: 2087 WELLS STREET
G.RICHARD GESCH WAILUKU, MAUI, HAWAII 96793
(808) 244-9017

FAX (808) 244-6775

June 2, 1999

Via Facsimile, Hand Delivery and U.S. Mail
243-7634

Mr. Darren Suzuki, Staff Planner
Planning Department, County of Maui
250 S. High St.

Wailuku HI 96793

Re: Amendments to SMA Permits
Dear Darren Suzuki:

This letter is written on behalf of Charles D. Fox who, with his wife, is
an owner of an apartment at the Whaler at Kaanapali Beach. Mr. Fox is
concerned with the preservation of cur beaches, the proper uses of the
shoreline setback area and the management of beachfront properties on the
north and south portions of Kaanapali Beach. These same more general
concerns are equally applicable to the Whaler.

In letters and discussions that we have had with you about the 1988,
1993 and 1998 SMA permits issued to the Whaler, it has been plain to all of us
that various violations have occurred whereby (a) proper permits and amended
permits have not been obtained, (b) the Whaler has not constructed its
sidewalks in conformity with plans approved by the Planning Department
through SMA permits and (c) permit conditions have been violated. We had
assumed that upon your acknowledgment that all of these had occurred,
appropriate enforcement actions would be taken. You have informed us,
however, that no action will be taken on all of these violations unless and
until a request for enforcement is submitted. Since you have made this a
precondition of any investigation, please accept this letter as Mr. Fox’s request
for enforcement. We believe that through earlier correspondence we have
already identified those issues or facts which require enforcement. We reiterate
these below.

a. The only type of construction approved in the 1993 SMA was
for pavers. No proper amendmerit to this condition was ever sought or
obtained.

b. The constructicn: which did take place in 1988 was not
“breakaway slab joint.”



. Piers were constructed underneath the sidewalk which were
not permitted through any plans properly approved through an SMA permit.
These piers were exposed in 1998. Pictures of these piers are enclosed.

d. One condition of the 1998 SMA permit was that the older,
undermined sidewalks which were then appearing were to be removed by the
Whaler. We enclose pictures of the sidewalk remnants which were exposed.

Instead of removing these exposed portions of the sidewalk, employees of
the Whaler were directed to bury them. This constitutes a serious, intentional
violation of the terms of the 1998 SMA permit and could result in serious
physical harm to those using the beach in front of the Whaler.

We have been informed that the Whaler wishes to “replenish” the beach
with sand. One effect of this replenishment will be to make the buried sidewalk
less accessible and more costly to remove. Before any “replenishment” is
approved, the remnants of the undermined sidewalk should be removed.

Please contact me at your earliest convenience to discuss the foregoing. I
look forward to hearing from you.

Sipgerely yours,
{ /’\
Isapc Hall

IH/jp
ccC: Charles Fox
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