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'tAMES "KIMO" APANA 

Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

September 17, 1999 

Mr. Bill Ries, President 
The Whaler Association of Apartment Owners 
2481 Kaanapali Parkway 
Lahaina, Hawaii 96761 

Dear Mr. Ries: 

Re: Special Management Area (SMA) Minor Permit and Shoreline 
Setback Approval for a Six (6) Foot Wide Public Access 
Walkway Consisting of Removable Pavers and Safety Handrails 
Fronting the Whaler Condominium, TMK: 4-4-8:2, Lahaina, 
Island of Maui. Hawaii (SM2 990092) (SSA 990021) 

In response to your application received on September 2, 1999, please be 
advised that the Maui Planning Department (Department) has reviewed the application 
in accordance with Chapter 343, Hawaii Revised Statutes (HRS), relative to 
Environmental Impact Statements. The proposed work consists of a temporary public 
access walkway to provide a continuous three (3) mile pedestrian walkway along the 
South Kaanapali area. Pursuant to the Environmental Impact Statement Rules, 
Section 11-200-8, this work qualifies under Exemption Class Nos. 1 and 6 for the 
"construction or placement of minor structures accessory to existing facilities," and 
"repair and maintenance of existing structures." Therefore, this project is exempt from 
Chapter 343, HRS requirements. 

Further, in accordance with the Special Management Area Rules for the Maui 
Planning Commission, Sections 12-202-12 and 12-202-14, a determination has been 
made relative to the above-referenced project that: 

1 . Said project is a development; 

2. Said project has a valuation not in excess of $125,000.00 
(Valuation: Approximately $3,000.00); 
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3. Said project has no significant adverse environmental or ecological 
effect taking into account potential cumulative effects; and 

4. Said project is consistent with the objectives, policies, and Special 
Management Area guidelines set forth in the Hawaii Revised 
Statutes (HRS), Chapter 205A, and is consistent with the County 
General Plan and Zoning. 

The proposed action is also subject to the Shoreline Setback Rules of the Maui 
Planning Commission (Rules). It should be noted that the Department of Land and 
Natural Resources stated that the proposed walkway would be located within the 
County's jurisdiction. Pursuant to Section 12-5-11 (e) of these Rules, the movable 
walkway is determined to be "public access walkways" which do not affect beach 
processes, do not artificially fix the shoreline, and do not interfere with public access 
or public views to and along the shoreline and may be approved administratively by the 
Planning Director within the shoreline setback area including the minimum twenty-five 
(25) foot setback area. 

In consideration of the above-referenced determinations, you are hereby granted 
a Special Management Area Minor Permit and Shoreline Setback Approval, subject to 
the following conditions: 

1 . That construction shall be in accordance with plans submitted on 
September 2, 1999. 

2. That a building permit shall be obtained prior to the initiation of 
construction, if required. 

3. That appropriate measures shall be taken to mitigate the 
short-term impact of the project relative to soil erosion from wind 
and rain, ambient noise levels, disruptions in the use of the beach 
area and public safety during the project. 

4. That construction shall be initiated by March 31, 2000, and shall 
be completed within one (1) year of said initiation. 
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,President 
bar 17, 1999 

JEM:DS:osy 
c: Clayton Yoshida, AICP, Deputy Planning Director 

Rob Mullane, Sea Grant Extension Service 
Daren Suzuki, Staff Planner 
LUCA (2) 

......... Phil ~ Department of Land and Natural Resources, Maui Division 
~File 
~\DAREN\MAIPOINA\SMA.WP2 



ISAAC DAVIS HALL 
ATTORNEY AT LAW 

2087 W ELLS STREET 

WAILUKU , MAUl, HAWAII 96793 

(aoa) 244-9017 

Via Facsimile and U.S. Mail 
(808) 270-7634 

Mr. Darren Suzuki 
Staff Planner 
Planning Department 
County of Maui 
250 South High Street 
Wailuku, Maui, HI 96793 

FA X (aoa) 244-6775 

October 4 , 1999 19 OCT -6 P 1 :19 

DEPT OF PLANNING 
COUNTY OF t'iAUJ 

RECEIVED 

Re: "Application" for SMA Minor Permit Filed by the Whaler on 
Kaanapali Beach for Sidewalk Repairs and Beach Replenishment 

Dear Darren Suzuki: 

Thank you for sending to me a draft. of the proposed amendments to the 
permit dated September 17, 1999. We have talked about these and we have the 
following suggested revisions which would clarify the request of the AOAO as 
you have explained it to us: 

10. That the handrails to be constructed in t11e locations shown on 
the plans dated September 2, 1999 shaD be constructed of the same materials 
and in the same manner as the wooden handrails shmvn in the middle picture 
of "existing conditions" and in i·he bc{torn piclure of page 2 of the "proposed 
improvements". . 

11. The pavers shall not be (;onne(~ted by grout or in any other way. 

12. Thai no concrete or asphalt Gl' other permanent foundation is 
permitted under the concrete pavers. . 

13. Acceptable as proposed. 

14. The pavers are to be 2' wide a.nd 2 ' long and 7 in height or 
thickness. 

.'." "' , 

We are askIng that, either in this ,)_rnended permit letter or in a separate 
letter, language be Included stating: . 



Since the sand has replenished itself naturally nearby the steps 
located by the central entrance to the beach, these steps shall be 
removed within 30 days . 

Finally, issues with regard to the location of the shoreline (and 
jurisdiction as between the County of Maui and the State of Hawaii), the 
removal of remnant portions of the sidewalk and the location of posts 
underneath the sidewalk are not waived and are hereby reserved for future 
consideration. Through participation here, we take no responsibility for the 
safety of the sidewalk. 

We will forego our opportunity to file an appeal of this SMA Minor Permit 
so long as an agreement is reached upon the language discussed above by the 
close of business on October 4, 1999. Again, thank you for your actual and 
intended future .ooperation. 

ere1y~urs, 

~ .. 

Isa c Hall 

IH/sn 

cc: Charles D. Fox, III 
wog/letsuz7 

2 



BENJAMIN J. CAYETANO 
GOVERNOR OF HA WAII 

STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

DIVISION OF LAND MANAGEMENT 

SEP 17 P12:40 54 SOUTH HIGH STREET, ROOM 101 

WAILUKU , HAWAII 96793·2198 

DE PT OF PLAH~ \ N(~ 
CO UNT Y Or t1~.U! 

RECEIVED 
Mr, John E. Min, Director 
Department of Planning 
County ofMaui 
250 South High Street 
Wailuku, Maui, Hawaii 96793 

Dear Mr. Min: 

September 15, 1999 

F 

Timothy E. Johns 

CHA IR PERSON 

BOARD OF LAND AN D NATURAL RESOURCES 

DEPUTY 

~~~<liQt~1!I 

Janet E. Kawelo 
AQUACULTURE DEVELOPMENT 

PROGRAM 

AQUATIC RESOU RCES 

BOATING A ND OCEAN RECREATION 

CON SERVATIO N AND 

ENVI RONMENTAL AFFAIRS 
CONSERVAT ION AND 

RESOU RC ES E NFORCEMENT 

CO NVEYANCES 

FORESTRY A ND W ILDLIFE 

HISTORIC PRESERVATION 

LAND MANAGEMENT 
STATE PARKS 

WATER AND LAND DEVELOPMENT 

WATER RESO URCE MANAGEMENT 

Subject: Sidewalk at the Whaler Condominium, Tax Map Key: 4-4-08: 02, 
Kaanapali, Lahaina, Maui. 

This is in response to your August 16, 1999 letter regarding your review of a 
Special Management Area Minor Permit and Shoreline Setback Approval involving the 
sidewalk at the Whaler Condominium, Tax Map Key: 4-4-08: 02, situate in Kaanapali, 
Lahaina, Maui. 

The Maui District Land Office's files reveals that the most recent certified 
shoreline for the Whaler was approved on June 29, 1993. The sidewalk was located on 
the mauka area of the certified shoreline at that time. In order to avoid any additional 
liability for the State, a new certified shoreline would place the sidewalk within this same 
mauka area., and therefore, be subject to your jurisdiction. 

Should you have any questions regarding the above matter, please feel free to 
contact this office at 984-8100. 

tru~ :ours,(1;)I--___ _ 
IP 0 

cc: Central Files 
Maui Land Board Member 



JAMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

September 22, 1999 

Mr. Charles Philips, Director of Engineering 
The Whaler 
2481 Kaanapali Parkway 
Lahaina, Hawaii 96761 

Dear Mr. Philips: 

RE: Special Management Area (SMA) Minor Permit Third Amendment 
for a Time Extension to Retain Portable Stairways Fronting the 
Whaler Condominium, TMK: 4-4-08:01 Lahaina, Island of Maui, 
Hawaii (SM2 980051) (SSA 980011) 

The Maui Planning Department (Department) has reviewed the above-referenced 
request dated August 24, 1999, and conducted a site inspection of the property on 
September 9, 1999. 

The Department still finds that the beach fronting the pool and Tower II has not 
fully recovered. In order to ensure safe access to and from the beach, your request 
is hereby granted, subject to all of the conditions placed on the original permits 
(SM2 980051) (SSA 980011 L provided that Condition No.4 shall be amended to read 
as follows: 

1/4. The stairway fronting the pool and Tower II shall be removed no 
later than February 29, 2000, or sooner, should the beach recover 
to a point where safe access to and from the shoreline can be 
accommodated./I 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
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Mr. Charles Philips, Director of Engineering 
September 22, 1999 
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Thank you for your cooperation. If additional clarification is required, please 
contact Mr. Daren Suzuki, Staff Planner, of this office at 270-7735. 

JEM:DMS:osy 

Very truly yours, 

~/'l/IA-­
JOHN E. MIN 
Planning Director 

c: Clayton Yoshida, AICP, Deputy Planning Director 
~uzuki, Staff Planner 

LUCA (2) 
99/SSA CZM File 
99/SM2 Minor Permit File 
General File 
(S:\ALL\DAREN\SMAMINOR\WHALER,AM4) 



JAMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

September 22, 1 999 

Mr. Charles Philips, Director of Engineering 
The Whaler 
2481 Kaanapali Parkway 
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Dear Mr. Philips: 
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Mr. Charles Philips, Director of Engineering 
September 22, 1999 
Page 2 

Thank you for your cooperation. If additional clarification is required, please 
contact Mr. Daren Suzuki, Staff Planner, of this office at 270-7735. 

Very truly yours, . 

if/~ //LA.---

JOHN E. MIN 
Planning Director 

JEM:DMS:osy 
c: CI n Yoshida, AICP, Deputy Planning Director 

Daren M. Suzuki, Staff Planner 
LUCA (2) 
99/SSA CZM File 
99/SM2 Minor Permit File 
General File 
(S:\ALL\DAREN\SMAMINOR\WHALER.AM4) 



Mr. Aaron Shinmoto 
Mr. Charles Villalon 

ISAAC DAVIS HALL 
ATTORNEY AT LAW 

2087 WELLS STREET 

WAILUKU, MAUl, HAWAII 96793 

(808) 244-9017 

FAX ( 808) 244-6775 

September I'?, 1999 

Planning Department, County of Maui 
2~O S L"-~gl-. C~-J • ~11 ~J. ut.. 

Wailuku HI 96793 

Re: Ipvestigation of Sidewalk Construction at the Whaler 

Dear Aaron Shinmoto and Charles VillaIo.!:'.c 

"99 SEP 20 P 1 :21 

DEPT OF PLt~NN1NG 
co t!~TV ~.,~ M' f; U1 
. ;[.1 .( t;f~ . . -~ j 

RECEIVED 

I spoke yesterday to Darren Suzuki who infonned me that Affidavits have > 
been submitted concenling the TI1anner in 'which the sidewalk was constructed ..• " 
at the Whaler. I would like to review ::-nd copy these as soon as possible. I will / 
pay all copying costs. Please let m)T office lmow if and when I may pick them I 

up. 

2. ?cheduling a Time for an Ins~ction 

My client and I would like to schedule a time to meet with you at the 
Whaler to point out to you where the violations have occuned. We do not 
b "'PO'f'e that- "T'--'U "'hO,~lrl ro1.r '1T-V"'~" thp Aff~ri>~'-ri t-Q ~'Thl'rh have been Sll.lbrnl··tted We \:.. .... lLv .. ~_ L" o..J U ... ,_ ... "l.~ V~J ._ ..... ; ...... ~ .... _ ........... .. ....... . _ ... . l:_ .! . .". \ ......... :7 V\ ..... . _ _ ... .. .1.l ..; ". ~ ___ ~ • J _ 

will make available at that Ume witneS8C'S of the constru.ction and witnesses 
on whether compliance with the conditicms' to'ok place. We are prepared to 
show you that the construction vvhich tool~-;: place in 1993 was not in 
compliance with any validly issued permit or, in the alternative, of "breakaway 
slab joint construction." Vole v.ill show Y011 that piers were constructed that ·are 
not shown on any plans reviewed by your . Departni.ent. vVe will further show 
you where the remnants that were required to be removed lie on the beach. 
Once we have copies of the Affidavits we will also provi.de Counter-Affidavits, if 
they are necessary. 

. t" 



Please contact me as soon as possible about the foregoing and kindly 
keep your investigation open until we have reviewed the Mfidavits which have 
been submitted, have inspected the site with you and have had the opportunity 
to sub it Counter-Mfidavits. 

IH/jp 
cc: Charles D. Fox, III 
wog/letshinvil 



Via Hand Deliver 

Mr. Aaron Shinmoto 
Mr. Charles Villalon 
Planning Department 
County of Maui 
250 S. High St. 

ISAAC DAVIS HALL 
ATTORNEY AT LAW 

2087 WELLS STREET 

WAILUKU, MAUl, HAWAII 96793"99 OCT 12 P 3 :43 
(sos) 244-9017 

FAX (SOS) 244-6775 

October 12, 1999 

Wailuku, Maui, Hawaii 96793 

Re: Investigation of Sidewalk Construction at the Whaler 

Dear Aaron Shinmoto and Charles Villalon: 

We now have in our possession a videotape which is the best evidence of 
(a) the existence of the piers underneath the sidewalk, which were not allowed 
by any permit, and (b) the exposed sidewalk which should have been (but was 
not) removed and instead was bUried. 

We would like to meet with you to show you this videotape and, 
thereafter, to schedule a site inspection vlith you at the -whaler. Please 
contact me abo t the foregoing. 

IH/sn 

cc: Charles D. Fox, III 
wog/letshinvil2 
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Isaac Davis Hall 
Attorney at Law 

, 2087 Wells Street 
Wailuku, Maui, Hawaii 96793 

, Telephone: (808) 244-9017 
Facsirrlile: (808) 244-6775 

'FACSIMILE TRANSMITTAL 

DATE: October 4, 199~ 

TO: Darren Suziki, 

'FAX, NO.: 270-7634 

PAOES: ,3 (including,this cover sheet) 

RE: "Appl,ication" for SMA Minor Permit Filed by the Whaler on 

PAGE 01 

, Kaanapali Beach for Sidewalk Repairs and Beach Replenishment 

REMARKS: Transmitting letter of even date. 

lMPORl'ANT NOTICE 

This Fax has been sent from a l;iW firm. It may contain attorney-client privileged and 
" confidential1riformatlon intended only for the use of the person(s) named above. If you are not 
, an 1ntended reclp1~nt, you are hereby notified that any dissemination or duplicatlon of thi~ Fax. 
, is prohibited and that there shall be no waiver of any prtv11ege or conftdence by your ,receipt of 
this tran5mi~5iort. If you have 'received this Fax: in error, please notlfy us by collect telephone 
call and retw.n it by first class mail. Thank you. 

Orlgihal letter (~ ) will () will not be mailed to you, 

If you do not receive all the, pages please telephone or fax us immediately. 
Thank you. 
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J SAAC DAVIS HALL 

Via Facsimile and U.S. Mail 
(808) 270-7634 

Mr. Darren Suzuki 
Staff Planner 
Planning Department 
County of Maui 
250 South High Street 
Wailuku, Maui, HI 96793 

ATTORNEY AT LAW 

20.,7 WE:LL,S S1'REE;T 

WAILUKU, MAUl, HAWAII 96793 

(S06) 2"1"l--9017 

FAX (a08) 244-677s 

October 4, 1999 

Re: "Application" for SMA Minor Penuit Filed by the Whaler on 
Kaanapali Beach for Sidewalk Repairs and Beach Replenishment 

Dear Darren Suzuki: 

Thank you for sending to me a draft of the proposed amendments to the 
pennit dated September 17, 1999. We have talked about these and we have the 
following s\lggested revisions which would clarify the request of the AOAO as 
you have explained it to us: 

10. That the handrails to be constructed in the locations shown on 
the plans dated September 2, 1999 shall be constructed of the same materials 
and in the same manner as the wooden handrails shown in the middle picture 
of "existing conditions" and in the bottom picture of page 2 of the "proposed 
improvements". ' ' 

11. The pavers shall not be conn.ected by grout or in any other way. 

12. That no concrete or asphalt or other permanent foundation is 
pennitted under the concrete pavers. ' 

13. Acceptable as proposed. 

14. The pavers are to be 2' Wide a~d 2' long and 1 in height or 
thickness. ' ' .. ! . 

We are asking that, either in this ~lended permit letter or in a separate 
letter, language be included stating: ' " ' 

'. 

"",",,, 
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• I' :,' 

Since the sand has replenished itself miturally nearby the steps 
located by the' central entrance to the beach, these steps shall be 
removed within 30 days. 

PAGE 03 

Finally. issues with regard to the location of the shoreline (and 
jurisdiction as between the County of Mau! and the State of Hawaii), the 
removal of :remnant portions of the sidewalk: and the location of posts 
,underneath the 'sidewalk a,re not waived and are hereby reseIVed for fut'1J,re 
consideration. 'Through participation here, we take no responsibility for the , 
safety of the sidewalk. 

We will forego our opportunity to file an appeal of this SMA Minor Permit 
so long as ~ agreement is reached upon the language discussed above by the 
close ofbu51ness on October 4, 1999. Again,' thank you for your actual and 
intended future, ooperation. 

s' .. erelYp=--' urs, 

,~ , ,. 

Isa~c Hall 

.( IH/sn 

cc: Charles D. Fox, III 
wog/letsu.:t1 

2 



09/03/1999 12:09 

'~2..$' 

808-244-5775 ISAAC HALL,ATTORNEY 

ISAAC DAVIS HALL 

Via. Facsimile and U.S. Mail 
(808) 270-7634 . 

Mr. Darren Suzuki 
Staff Planner 
Planning Department 
County of Maui 
250 South High Street 
Wailuku. Maui, HI 96793 

ATTORNEY AT lAW 

2087 WEU.S STREe:T 

WAILUKU, MAUl, HAwAII 96793 

(aoe) 244-!i!OI7 

fA>! (aOa) g44·6775 

September 3, 1999 
"99 SEP -3 P 4 :32 

DEPT .oF P L /~ NNI N [, 
COUNTY or ,'iA U/ ' 

RECEIVED 

PAGE 01 

Re: "Application" for SMA Minor Pennit Filed by the Whaler on 
Kaanapali Beach for Sidewalk Repairs and Beach Replenishment 

Dear Darren Suzuki: 

As you know. we have only appealed a portion of the letter regarding 
enforcement dated July 23, 1999. When and 1fyou receive any of the requested 
affidaVits, kindly :immediately infonn me so that I can review them. 

Thank Y1u for your antiCipated cooperation. 

Si~cere~~urs. 
It-' lA--

Istc Hall 

la/sn 

cc: Charles D. Fox. III 
wog/letsuz6 
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please call (SOS) 270-7735. Our "facsimile numbsr is (SOS) 270-7634. 
S.\ALL\FOAN'l'S\FAXTAANS.FAI\oII 
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JAMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

September 17, 1999 

Mr. Bill Ries, President 
The Whaler Association of Apartment Owners 
2481 Kaanapali Parkway 
Lahaina, Hawaii 96761 

Dear Mr. Ries: 

Re: Special Management Area (SMA) Minor Permit and Shoreline 
Setback Approval for a Six (6) Foot Wide Public Access 
Walkway Consisting of Removable Pavers and Safety Handrails 
Fronting the Whaler Condominium, TMK: 4-4-8:2, Lahaina, 
Island of MauL Hawaii (SM2 990092) (SSA 990021) 

In response to your application received on September 2, 1999, please be 
advised that the Maui Planning Department (Department) has reviewed the application 
in accordance with Chapter 343, Hawaii Revised Statutes (HRS), relative to 
Environmental Impact Statements. The proposed work consists of a temporary public 
access walkway to provide a continuous three (3) mile pedestrian walkway along the 
South Kaanapali area. Pursuant to the Environmental Impact Statement Rules, 
Section 11-200-8, this work qualifies under Exemption Class Nos. 1 and 6 for the 
"construction or placement of minor structures accessory to existing facilities," and 
"repair and maintenance of existing structures." Therefore, this project is exempt from 
Chapter 343, HRS requirements. 

Further, in accordance with the Special Management Area Rules for the Maui 
Planning Commission, Sections 12-202-12 and 12-202-14, a determination has been 
made relative to the above-referenced project that: 

1 . Said project is a development; 

2. Said project has a valuation not in excess of $125,000.00 
(Valuation: Approximately $3,000.00); 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 270-7735; ZONING DIVISION (808) 270-7253; FACSIMILE (808) 270-7634 



Mr. Bill Ries, President 
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3. Said project has no significant adverse environmental or ecological 
effect taking into account potential cumulative effects; and 

4. Said project is consistent with the objectives, policies, and Special 
Management Area guidelines set forth in the Hawaii Revised 
Statutes (HRS), Chapter 205A, and is consistent with the County 
General Plan and Zoning. 

The proposed action is also subject to the Shoreline Setback Rules of the Maui 
Planning Commission (Rules). It should be noted that the Department of Land and 
Natural Resources stated that the proposed walkway would be located within the 
County's jurisdiction. Pursuant to Section 12-5-11 (e) of these Rules, the movable 
walkway is determined to be "public access walkways" which do not affect beach 
processes, do not artificially fix the shoreline, and do not interfere with public access 
or public views to and along the shoreline and may be approved administratively by the 
Planning Director within the shoreline setback area including the minimum twenty-five 
(25) foot setback area. 

In consideration of the above-referenced determinations, you are hereby granted 
a Special Management Area Minor Permit and Shoreline Setback Approval, subject to 
the following conditions: 

1 . That construction shall be in accordance with plans submitted on 
September 2, 1999. 

2. That a building permit shall be obtained prior to the initiation of 
construction, if required. 

3. That appropriate measures shall be taken to mitigate the 
short-term impact of the project relative to soil erosion from wind 
and rain, ambient noise levels, disruptions in the use of the beach 
area and public safety during the project. 

4. That construction shall be initiated by March 31, 2000, and shall 
be completed within one (1) year of said initiation. 



Mr. Bill Ries, President 
September 17, 1999 
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5. That should the walkway be threatened by coastal erosion or have 
an impact on beach processes (as evidenced by the structure being 
undermined or impacted by wave action), the walkway shall be 
either removed or reconfigured outside of the upper reaches of the 
wash of the waves. 

6. That no top soil shall be permitted within the shoreline area. Soils 
released into the ocean may have an adverse impact on water 
quality and the coral reef ecosystem. 

7. No construction, operation of equipment, storage of materials, 
excavation or deposition of soil or other materials shall occur 
seaward of the vegetation line without the appropriate approvals 
from the Department of Land and Natural Resources and the Army 
Corps of Engineers. 

8. That the temporary walkway shall be removed no later than 
September 30, 2000, subject to extensions by the Maui Planning 
Department. 

9. That full compliance with all other applicable governmental 
requirements shall be rendered. 

Thank you for your cooperation. If additional clarification is required, please 
contact Mr. Daren Suzuki, Staff Planner, of this office at 270-7735. 

Very truly yours, 

JO 
Planning Director 



Mr. Bill Ries, President 
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JEM:DS:osy 
c: Clayton Yoshida, AICP, Deputy Planning Director 

Rob Mullane, Sea Grant Extension Service 
Daren Suzuki, Staff Planner 
LUCA (2) 
Phil Ohta, Department of Land and Natural Resources, Maui Division 
General File 
Project File S:\ALL\OAREN\MAIPOINA\SMA.wP2 



AMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

Isaac Davis Hall, Esq. 
Attorney at Law 
2087 Wells Street 
Wailuku, Hawaii 96793 

Dear Mr. Hall: 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

September 17, 1 999 

RE: The Whaler at Kaanapali Beach 

This letter is in response to your two (2) letters received on September 3, 1999. 

You requested an explanation on why correspondence from the Maui Planning 
Department (Department) to you has been sent to persons who were not shown as 
having been sent copies. As you are well aware, project correspondence is public 
record, and anyone requesting a copy of any letter may do so. 

On the other hand, correspondence relating to an ongoing investigation may not 
be available for public viewing until the investigation is complete. As such, the 
Department may be unable to provide you with copies of the affidavits and related 
correspondence at this time. 

For the record, on September 14, 1999, you were advised that a Special 
Management Area (SMA) Minor Permit was received for the sidewalk and is available 
for your review. 

Should you have any questions on the the SMA Minor Permit, please contact 
Mr. Daren Suzuki, Staff Planner, of this office at 270-7735. Should you have any 
questions on the investigation, please contact Mr. Aaron Shinmoto, PE, Planning 
Program Administrator, of this office at 270-7253. 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 

PLANNING DIVISION (808) 270-7735; ZONING DIVISION (808) 270-7253; FACSIMILE (808) 270-7634 
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Very truly yours, 
(. {//,fU.-.-

JEM:DMS:osy 

JOHN E. MIN 
Planning Director 

c: Clayton Yoshida, AICP, Deputy Planning Director 
Aaron Shinmoto, PE, Planning Program Administrator (2) 
~Staff Planner 

Project File 
General File 
S:\ALL\DAREN\WHALER.RE4 
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IJAMES "KIMO" APANA 

Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

Isaac Davis Hall, Esq. 
Attorney at Law 
2087 Wells Street 
Wailuku, Hawaii 96793 

Dear Mr. Hall: 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

September 17, 1999 

RE: The Whaler at Kaanapali Beach 

This letter is in response to your two (2) letters received on September 3, 1999. 

You requested an explanation on why correspondence from the Maui Planning 
Department (Department) to you has been sent to persons who were not shown as 
having been sent copies. As you are well aware, project correspondence is public 
record, and anyone requesting a copy of any letter may do so. 

On the other hand, correspondence relating to an ongoing investigation may not 
be available for public viewing until the investigation is complete. As such, the 
Department may be unable to provide you with copies of the affidavits and related 
correspondence at this time. 

For the record, on September 14, 1999, you were advised that a Special 
Management Area (SMA) Minor Permit was received for the sidewalk and is available 
for your review. 

Should you have any questions on the the SMA Minor Permit, please contact 
Mr. Daren Suzuki, Staff Planner, of this office at 270-7735. Should you have any 
questions on the investigation, please contact Mr. Aaron Shinmoto, PE, Planning 
Program Administrator, of this office at 270-7253. 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 

PLANNING DIVISION (808) 270-7735; ZONING DIVISION (808) 270-7253; FACSIMILE (808) 270-7634 
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JEM:DMS:osy 

Very truly yours, 

JOHN E. MIN 
Planning Director 

c: Clayton Yoshida, AICP, Deputy Planning Director 
Aaron Shinmoto, PE, Planning Program Administrator (2) 

Daren Suzuki, Staff Planner 
Pl oject fi le 
General File 
S :\ALL \DAREN\ WHALER. RE4 



ISAAC DAVIS HALL 

Via Facsimile and U.S. Mail 
(808) 270-7634 

Mr. Darren Suzuki 
Staff Planner 
Planning Department 
County of Maui 
250 South High Street 
Wailuku, Maui, HI 96793 

ATTORNEY AT LAW 

2087 WELLS STREET 

WAILUKU, MAUl, HAWAII 96793 

(BOB) 2 44 - 9017 

FA X ( BOB) 244-6775 

September 3, 1999 

~ 

I : 
~j 

MAUl 
PLANNING 
DEPARTI\ IENT 

w 
C/l 
Z 
o 

~ 8i 
z w 

~ ~ ~ ~ 
>=~lliffi~~ 
LL U C/l « LL 0 

0 00000 JOHN 
CLAYTON 
PLANNING 8888GB 
~~ i ~ 88888B 
~' .\. BBBBB8 
,e Date: 

' l ___ --./k'II-"-_Date: "l~ V 

Re: "Application" for SMA Minor Permit Filed by the Whaler on 
Kaanapali Beach for Sidewalk Repairs and Beach Replenishment 

Dear Darren Suzuki: 

As you know, we have only appealed a portion of the letter regarding 
enforcement dated July 23, 1999. When and if you receive any of the requested 
affidavits, kindly immediately inform me so that I can review them. 

IH/sn 

Thank YAU for your anticipated cooperation. 

siAcerely yours, 

;r--L 
Isarc Hall 

cc: Charles D. Fox, III 
wog/letsuz6 



ISAAC DAVIS HALL 
ATTORNEY AT LAW 

2087 W ELLS STREET 

WAILUKU, MAUl, HAWAII 96793 

(808) 244-9017 

Via Facsimile and U.S. Mail 
(808) 270-7634 

Mr. Darren Suzuki 
Staff Planner 
Planning Department 
County of Maui 
250 South High Street 
Wailuku, Maui, HI 96793 

FAX (808) 244-6775 

September 3, 1999 

Re: "Application" for SMA Minor Permit Filed by the Whaler on 
Kaanapali Beach for Sidewalk Repairs and Beach Replenishment 

Dear Darren Suzuki: 

It has come to my attention that correspondence from the Planning 
Department to me has been sent to persons who were not shown as having 
been sent copies. I would appreciate any explanation that you have for this. 

At the same time, in spite of my repeated requests. the Planning 
Department has sent correspondence concerning this matter to persons at the 
Whaler without sending me copies. Since all of the above-referenced 
documents are public records, please explain why this is happening? 

This letter is to confirm your undertaking to notify me when you 
determine that the purported SMA minor permit application is complete. I will 
want to review this application at the tirle it is complete and before any action 
is taken upon it. 

ncerelY yours, 

r-:'Vt~ 
Is~ac Hall 

l IH/sn 

cc: Charles D. Fox, III 
wog/letsuz5 



JAMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

September 17, 1999 

Mr. Bill Ries, President 
The Whaler Association of Apartment Owners 
2481 Kaanapali Parkway 
Lahaina, Hawaii 96761 

Dear Mr. Ries: 

Re: Special Management Area (SMA) Minor Permit and Shoreline 
Setback Approval for a Six (6) Foot Wide Public Access 
Walkway Consisting of Removable Pavers and Safety Handrails 
Fronting the Whaler Condominium, TMK: 4-4-8:2, Lahaina, 
Island of Maui. Hawaii (SM2 990092) (SSA 990021) 

In response to your application received on September 2, 1999, please be 
advised that the Maui Planning Department (Department) has reviewed the application 
in accordance with Chapter 343, Hawaii Revised Statutes (HRS), relative to 
Environmental Impact Statements. The proposed work consists of a temporary public 
access walkway to provide a continuous three (3) mile pedestrian walkway along the 
South Kaanapali area. Pursuant to the Environmental Impact Statement Rules, 
Section 11-200-8, this work qualifies under Exemption Class Nos. 1 and 6 for the 
IIconstruction or placement of minor structures accessory to existing facilities, II and 
"repair and maintenance of existing structures." Therefore, this project is exempt from 
Chapter 343, HRS requirements. 

Further, in accordance with the Special Management Area Rules for the Maui 
Planning Commission, Sections 12-202-12 and 12-202-14, a determination has been 
made relative to the above-referenced project that: 

1 . Said project is a development; 

2. Said project has a valuation not in excess of $125,000.00 
(Valuation: Approximately $3,000.00); 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 

PLANNING DIVISION (808) 270-7735; ZONING DIVISION (808) 270-7253; FACSIMILE (808) 270-7634 



Mr. Bill Ries, President 
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3. Said project has no significant adverse environmental or ecological 
effect taking into account potential cumulative effects; and 

4. Said project is consistent with the objectives, policies, and Special 
Management Area guidelines set forth in the Hawaii Revised 
Statutes (HRSL Chapter 205A, and is consistent with the County 
General Plan and Zoning. 

The proposed action is also subject to the Shoreline Setback Rules of the Maui 
Planning Commission (Rules). It should be noted that the Department of Land and 
Natural Resources stated that the proposed walkway would be located within the 
County's jurisdiction. Pursuant to Section 12-5-11 (e) of these Rules, the movable 
walkway is determined to be "public access walkways" which do not affect beach 
processes, do not artificially fix the shoreline, and do not interfere with public access 
or public views to and along the shoreline and may be approved administratively by the 
Planning Director within the shoreline setback area including the minimum twenty-five 
(25) foot setback area. 

In consideration of the above-referenced determinations, you are hereby granted 
a Special Management Area Minor Permit and Shoreline Setback Approvat subject to 
the following conditions: 

1 . That construction shall be in accordance with plans submitted on 
September 2, 1 999. 

2. That a building permit shall be obtained prior to the initiation of 
construction, if required. 

3. That appropriate measures shall be taken to mitigate the 
short-term impact of the project relative to soil erosion from wind 
and rain, ambient noise levels, disruptions in the use of the beach 
area and public safety during the project. 

4. That construction shall be initiated by March 31, 2000, and shall 
be completed within one (1) year of said initiation. 



Mr. Bill Ries, President 
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5. That should the walkway be threatened by coastal erosion or have 
an impact on beach processes (as evidenced by the structure being 
undermined or impacted by wave action), the walkway shall be 
either removed or reconfigured outside of the upper reaches of the 
wash of the waves. 

6. That no top soil shall be permitted within the shoreline area. Soils 
released into the ocean may have an adverse impact on water 
quality and the coral reef ecosystem. 

7. No construction, operation of equipment, storage of materials, 
excavation or deposition of soil or other materials shall occur 
seaward of the vegetation line without the appropriate approvals 
from the Department of Land and Natural Resources and the Army 
Corps of Engineers. 

8. That the temporary walkway shall be removed no later than 
September 30, 2000, subject to extensions by the Maui Planning 
Department. 

9. That full compliance with all other applicable governmental 
requirements shall be rendered. 

Thank you for your cooperation. If additional clarification is required, please 
contact Mr. Daren Suzuki, Staff Planner, of this office at 270-7735. 

Very truly yours, 

Planning Director 



Mr. Bill Ries, President 
September 17, 1999 
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JEM :DS:osy 
c: Clayton Yoshida, AICP, Deputy Planning Director 

Rob Mullane, Sea Grant Extension Service 
<.. DareR Su;zuki, Staff Planner 

LUCA (2) 
Phil Ohta, Department of Land and Natural Resources, Maui Division 
General File 
Project File S:\ALL\OAREN\MAIPOINA\SMA,WP2 
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Association of Apartment Owners 

Mr. John Min 
Director of Planning 
County of Maui 
250 South High Street 
Waiiuku, Hawaii 96793 

Dear Mr. Min, 

'99 

... ,:"'- . 

1 '_. _' 

August 27, 1999 

In response to your letter dated July 23, 1999, please find enclosed the following 
items that were requested: 

1. A site drawing and photos indicating where the 1988 sidewalk still exists. 

2. Two (2) copies of the breakaway slab joint construction dated 
March 29, 1988. 

3. A notarized affidavit from Charles Phillips. 

4. A notarized affidavit from Fred Putnam. 

5. A notarized affidavit from Dave Atkinson. 

6. A copy of the receipt for the removal of the piers (invoice 10001). 

7. Copies of two (2) receipts for the removal of the sidewalk and other 
related debris (invoices 12352 and 12370). 

2481 KAANAPALI PARKWAY • LAHAINA, MAUl, HAWAII 96761-1994 • (808) 661-6000 
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Association of Apartment Owners 

Mr. John Min 
August 27, 1999 
page 2 

As you are aware, The Whaler has always worked in good faith with the County and 
State to meet all of the applicable conditions and regulations. We trust that the 
documents submitted will satisfy the County's recent requirements. 

We appreciate your continued cooperation with our difficult situation and we look 
forward to clearing our Association of any allegations of non-compliance. If you should 
need further documentation please contact me. 

cc: Mr. Bill Ries, The Whaler AOAO 
Mr. Daren Suzuki, Planner 

Sincerely, 

Charles Philips 
Director of Engineering 

2481 KAANAPALI PARKWAY • LAHAINA. MAUl. HAWAII 96761-1994 (808) 661-6000 



Via Hand Deliver 

Mr. John Min, Director 

ISAAC DAVIS HALL 
ATTORNEY AT LAW 

2 0 B 7 W ELLS STREET 

WAILUKU, MAUI,' HAWAII 96793 

(B08) 244- 9 01 7 

FA X ( 808) 2 4 4-6775 

SeptembeL20, 1999 

Mr. Daren Suzuki, Staff Planner 
Planning Department 
County of Maui 
250 South High Street 
Wailuku, Maui, Hawaii 96793 

W SEP 20 P3 :32 

DEPT OF PLf.\NN ING 
CO UNTY OF MAUl 

RECEIVED 

Re: Application for a SMA Minor Permit for a Temporary 
Sidewalk at the Whaler Condominiums; TMK (II) 4-4-08:02; 
Kaanapali, Lahaina, Maui 

Dear John Min and Daren Suzuki: 

My client and I have reviewed the docuInents which you have represented 
constitute an application for a SMA Minor Permit and a Shoreline Setback 
Variance for a temporary sidewalk at the Whaler. We have the following 
comments on the application at this time: 

1. The application is not accompanied by a valid survey of the 
shoreline certified by the State Surveyor. Section 12-202-12(c)(2)(D). 

2. The plans which have been submitted are unintelligible to us and 
do not meet the standards for plans and specifications set out in the Maui 
Planning Commission rules. Section 12-2.02-12(c)(2)(C),(E)'(G). While the 
plans may turn out not to be objectionable , they must first meet the 
requirements of your rules. 

3. The preliminary matelials funlished to us with respect to this 
application indicated that there would be sand or beach replenishment. Has 
this been abandoned? The status of this portion of the application should be 
clarified before any permit is granted. . 

4 . There is no written valuation of the project (supplied to us). 
Section 12-202-12(c)(2)(H). 



Mr. John Min, Director 
Mr. Daren Suzuki, Staff Planner 
September 20, 1999 
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5. There is no determination that an Environmental Assessment is 
not required. Section 12-202-12(c)(I). 

6 . What is the duration of this temporary authorization? 

We are prepared to meet with you at any reasonable time to discuss the 
foregoing. If you should grant this permit before this discussion takes place, 
please send us a copy of the letter granting the permits immediately so that we 
will have a full ten days to decide whether an appeal should be taken. 

IH/sn 

Thank you fOI+, . . your consideration of these matters. 
~ 

pi , cerel1lyours, 

tst Hi-------. 
l 

cc: Charles D. Fox, III 
wog/letminsuz2 
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Association of Apartment Owners 

Mr. John Min 
Director of Planning 
Cou nty of Maui 
250 South High Street 
Wailuku, Hawaii 96793 

Dear Mr. Min, 

September 2, 1999 

In response to a discussion with Daren Suzuki, the planner working on our SMA 
Minor permit application, I would like to submit the following items to complete our 
application: 

1. A revised application form signed by the Association President, Bill Ries. 

2. Two (2) pages from the Whaler Board of Directors Meeting establishing 
the Board's approval for installation of the temporary beach sidewalk. 

3. Photos illustrating the existing conditions. 

4. A site plan indicating the location of the proposed improvements for the 
temporary beach sidewalk. 

5. Photos illustrating the proposed improvements. 

6. Photos of the pavers that are the proposed material for the temporary 
beach sidewalk. 

7. A brief description addressing the anticipated impacts. 

2481 KAANAPALI PARKWAY LAHAINA, MAUl, HAWAII 96761-1994 (808) 661-6000 
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Our beach sidewalk has been in need of this repair for well over a year now and we 
appreciate your continued assistance in helping to rectify the situation. The beach 
sidewalk is the visitors main thoroughfare within the resort and also serves as a public 
access between all the Kaanapali Resort properties. 

Because of the inaccessible status of the portion in front of the Whaler, it prevents a 
continued access route between the properties and throughout the resort. To a certain 
extent the disruption in the beach sidewalk poses a liability for The Whaler because 
people continue to use the walkways regardless of the barriers and signage. 

Therefore, we sincerely appreciate your continued assistance and attention to our 
application. I would like to assist in any way to expedite this process so please contact 
me immediately if you should need any further information or documentation. . 

cc: Mr. Bill Ries, The Whaler AOAO 
Mr. Daren Suzuki, Planner 

Sincerely, 

e1farle~ Philip; 
Director of Engineering 
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The Whaler on Kaanapali Beach 
Board of Directors Meeting 

May 28, 1999 
9:00A.M. 

Meeting Room, Tower I" Lower Level 

DIRECTORS PRESENT: BiD Ries, Peer Oppenheimer, MaryDee Karp,.run Kelly, Kay 
Smnett, Otto Schacht, Gary McDaniel, Rune Frossmo, Marty 
Wible. 

OTHERS PRESENT: 

OTHERS PRESENT: 

Robert Rowland, Association Attorney, Mancini, Rowland & 
Welch; Chuck Philips,. ,Director of Engineering; Laurie 
Ledbetter, Recording Secretary. 

See Appendix" A", attached hereto. 

ROLL CALL AND CALL TO ORDER: 

The meeting was called to order by President Bill Ries at 9:00 A.M. A quorum was established with 
all Board members present. 

PROOF OF NOTICE OF MEETING: 

President Ries certified that Proof of Notice was mailed to each Director on April 19, 1999 and filed 
in the Association office. 

APPROY AL OF MINUTES: 

MOTION: To approve the minutes of the Board of Directors Meeting dated 
January 25,1999 as distributed. (KarplFrossmo) 

YOTE: Carried unanimously. 

MOTION: To approve the minutes of the Special Meeting of the Board of Directors 
dated Mareh 3, 1999 as distributed. (FrossmolKarp) 

YOTE: Carried unanimously. 

MOTION: To approve the minutes of the Special Meeting of the Board of Directors 
dated Mareh 19, 1999 with the following correction: 

YOTE: 

1) To include Otto Schacht as present at the meeting. 
(KarplMcDaniel) 

Carried unanimously. 



The Whaler on Kaanapali Beach 
Board of Directors Meeting 
May 28, 1999 - Page 4 

MOTION: The existing gas barbecue grills not be replaced until the Building and 
Long Range Planning Committees have an opportunity to research and 
submit a recommendation to upgrade and/or renovate. (WibleJFrossmo) 

Both Mrs. Wible and Mr. Philips volunteered to research various options and costs. The Board 
agreed to review the above information at the August meeting. 

VOTE: Carried unanimously. 

Beach Sidewalk: 

Mr. Philips stated a second meeting with representatives from the State and County ofMaui, as well 
as other Kaanapali Beach properties, met on May 24, 1999, to discuss methods in which to 
streamline and expedite the permit process. 

Mr. Philips stated that because the sand has not naturally restored itself in a timely manner~ a 
proposal for beach quality sand replerrishment, and construction of a temporary beach sidewalk on 
the Tower II side of the property, was submitted to the County ofMauiPlanning Department on May 
26, 1999. He reviewed the specifics of the proposed sidewalk, which is a temporary situation to 
address a need for access to accommodate the public. The proposal also included a request for 
approval to restore the sidewalk to its original location, when nature returns the sand in the same 
location. 

LeRoy Cox, #815, suggested the Association's insurance company be apprised of the additional non­
resident and non-guest foot traffic on Whaler property as a result of the beach sidewalk situation. 
President Ries advised this will be done. 

MOTION: To approve an additional $15,000 for sand replenishment and the 
installation of a temporary beach sidewalk on the side of Tower n per 
the proposal submitted to the County and upon the issuance of proper 
permits.. (OppenheimerlFrossmo) 

VOTE: Carried unanimously. 

GROUNDS: 

Kay Sinnett reported the shade tree by the pool is scheduled to be trimmed within the next month, 
horizontally, to grow back and provide more shade. The palm tree by the pool was removed due to 
the hazardous condition of the treeo The Board reviewed the following options: 1) Replant with the 
same size coconut tree at a cost of approximately $6,000 to $9,000 plus the cost of a crane; 2) 
Replace with a smaller shade tree; 3) Concrete the areao This would require approval by 75% of the 



The anticipated impacts of the proposed installation 
of a temporary walkway at 

The Whaler on Kaanapali Beach 

a. The setting of the proposed temporary walkway is on the makai side of the 
Whaler condominium property. The beachwalk is currently unusable in the area 
in front of Tower 2. The temporary walkway would be approximately two to three 
feet above the vegetation line on the grassed area. 

b. The temporary location of the beach walk is consistent with the land use plan. 
The beach walk has been an approved component of the property as far back as 
the early 1980's. 

c. Because of the temporary nature of the proposed action, there should be no 
impacts on the ocean and coastal environment. Furthermore, in the event of high 
surf and a threat of shoreline erosion, the temporary pavers can be removed so 
as to prevent any possible negative impacts from the beachwalk. 

d. Again, because the proposed action is temporary, the pavers can be removed at 
any time if shoreline erosion poses a threat. Therefore, any adverse 
environmental effects can be avoided by removal of the pavers during 
threatening conditions. 

e. Because the beach walk is designed as a continuous three mile pedestrian walk 
way that provides access throughout the resort along the coastline, there is no 
alternative route available. The current situation is dangerous because when 
walkers reach the end of the existing walkway they are forced onto the unstable 
sand. Worse yet some pedestrians ignore the barriers and continue to use the 
exposed walkway, which ends abruptly and could cause injury. 

f. The temporary location is positioned mauka of the scarp by at least three feet. 
This location was chosen as the best route in order to minimize any coastal 
impacts. The temporary installation of the pavers is also a preventive measure 
since they can be removed during erosion occurrence. 

g. The proposed action is for a temporary beach walk and therefore there is no 
irreversible or irretrievable commitment of resources. 
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BENJAMIN J. CAViTANO 
GOVFRNon ()I IIAWIlIl 

If l08-243-5006 

STATE OF HAWAII 

SEP 1~'99 

DEPARTMENT OF LAND AND NATURAL RESOURCES 
DIVISION OF LAND MANAGEMENT 

Mr. Jo1m E. Min, Director 
Department ofPlwming 
County ofMaui 
250 South High Street 
Wailuku, Maui, Hawaii 96793 

Dear Mr. Min: 

54 SOUTH HIGH STRI:ET, ROOM 101 

WAILUKU, HAWAII 96793·:n96 

September 15, 1999 

10:30 No.008 P.02 

Timothy E. Johns 
XIJ!~W!JIICIN 

CIIlIlRPERllnN 

fil)ARI'I (II LANOIINO NA111t1~L K"SOUR!:Ffl 

OEPIJlY 

C).I!J#IR!XOOX:!II&~Jl1Jf'\1 

Jllnot E. Knwclo 
AOUM:II, 'IJK~ DEVELOI'MI N' 

PROGRAM 
AoUATIt: III m,lURCES 
PUATING IINIII)(:' AN IltCREIIT'ON 
CClN~1 IIVIIIION liND 

ENVIRONM' N IIIL flFFfllRe 
r:(IN~L,I\VATION ANII 

RHall"'/;\.$ ENFORce .. " N' 
CUNVEYflNCEr. 
row l.'1I(Y liND WII 11111, 
HISTORIC: "III tilKVflTION 
LIIND MANAllrMI Ii' 
!l)A'l PIIRKS 
WAlIlll\NLI LAND OFVFI (l1'NLNT 
WIITFR nrl\~'UIICE IoIANAClFM' iii 

SUbject: Sidcwalk at the Whaler Condominium, Tax Mal> Kcy: 4-4-08: 02, 
KaanaeaJi, tahaina~ Maui. 

This is in response to your August 16, 1999 lctter regclrding yuur review of a 
Special Management Area Minor Permit and Shoreline Setback Approval involving the 
sidewalk at the Whaler Condomhlimll, Tax Map Key: 4-4-08: 02, situate in KaanapaJi, 
Lahaina, MauL 

The Maui District Land Office's files reveals that the most recent certified 
shoreline for the Whaler was approved on June 29, 1993. The sidewalk was located on 
the lllauka area ofthe ceJtified shoreline at that lime, In order to avoid any additional 
liability for the State, a new certified shoreline would place the sidewalk within this same 
mauka area" and therefore, be subject to your jurisdiction. 

Sbould you have any questions regarding the above matter, please fecI free to 
contact this office at 984-8100. 

WUJ :ours'G&JI--__ 
p . IPO 

and Agcnt 

cc: Central Files 
Maui Land Board Member 



,'AMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

August 16, 1999 

Mr. Philip Ohta, Maui District Land Agent 
Department of Land and Natural Resources 
54 South High Street 
Wailuku, Hawaii 96793 

Dear Mr. Ohta: 

Re: Sidewalk at the Whaler, TMK: 4-4-8:2, Kaanapali, Island of Maui, 
Hawaii 

The Maui Planning Department (Department) is currently reviewing a Special 
Management Minor Permit and Shoreline Setback Approval request for the 
above-referenced project. In lieu of establishing jurisdiction with a valid shoreline 
certification, we are requesting that you provide us with verification that the proposed 
walkway is located mauka of the existing shoreline, thereby, within the County's 
jurisdiction. 

Enclosed for your information is a copy of the project plans and a copy of a 
photograph of existing conditions. Please note that the proposed "temporary" 
sidewalk will be situated approximately two (2) feet mauka of the posts and chains. 

Thank you for your cooperation. Should you have any questions, please contact 
Mr. Daren Suzuki, Staff Planner of this office at 270-7735. 

Very truly yours, (;r/'/M--
JOHN E. MIN 
Planning Director 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634 



Mr. Philip Ohta, Maui District Land Agent 
August 13, 1999 
Page 2 

JEM:DS:osy 
Enclosures 
c: Clayton Yoshida, AICP, Deputy Planning Director 

Daren Suzuki, Staff Planner 
fJroject File 
General File 
(S:\ALL\OAREN\WHALER.L T3) 
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JAMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

August 3, 1999 

Isaac Davis Hall, Esq. 
2087 Wells Street 
Wailuku, Hawaii 96793 

Dear Mr. Hall: 

RE: Whaler Condominium, TMK: 4-4-8:2, Kaanapali. Maui 

This letter is in response to your letter dated July 28, 1999 regarding an 
application for a Special Management Area (SMA) Minor Permit filed by the Whaler on 
Kaanapali Beach for sidewalk repairs and beach replenishment. 

First of all, an SMA Minor Permit application was received by the Maui Planning 
Department (Department) on July 15, 1999 and was given to you on July 27, 1999. 
We feel that providing you with this information within ten (10) working days is a 
reasonable response time considering the numerous other applications this Department 
processes and monitors. Should this response time for the delivery of future 
correspondences be unacceptable, we would also ask your cooperation in regularly 
requesting the file from the project planner and asking for copies as needed. 

Regarding your allegations that we breached our obligation by failing to notify 
you promptly of a submitted SMA Minor Permit application pursuant to Hawaii Revised 
Statutes (HRS), Chapter 205A-29, please note that this section refers to SMA Use 
Permit procedures, not the SMA Minor Permit procedures. 

You stated that you are concerned whether the Planning Department is 
protecting your client's rights under the Coastal Zone Management Law by the inability 
to rely upon representations made. Specifica"y, you noted that Mr. Daren Suzuki 
represented to you that enforcement issues wi" be handled by Mr. Aaron Shinmoto, 
yet it turns out that Mr. Suzuki is "in charge" of the investigation. Since Mr. Suzuki 
has the most background knowledge on this issue, he is assisting Mr. Charles Vi"alon, 
Zoning Inspector, in drafting a letter to address these alleged violations. Mr. Vi"alon 
is under the supervision of Mr. Aaron Shinmoto, Planning Program Administrator, 
Zoning Administration and Enforcement Division, and is the primary staff in charge of 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634 



Isaac Davis Hall, Esq. 
August 3, 1999 
Page 2 

this overall investigation. Regardless of who is in charge of the investigation, please 
note that all departmental positions on enforcement go through the Planning Director. 

We believe that we have provided you with copies of all permits/submittals filed 
with the Planning Department for the sidewalk repair and beach replenishment. 
However, please feel free to review our files to verify this. 

You are correct in your assessment that the SMA Minor Permit application is 
incomplete. Although the permit is inadequate to complete our review, it is 
recognized as a "pending application". Therefore, we will notify the Whaler of the 
required submittals to complete the application upon the return of the applicant from 
vacation (sometime in mid-August). When these submittals are received, we will make 
an assessment for which SMA approval is sought. 

Lastly, please contact Mr. Charles Villalon, Zoning Inspector, for any site 
inspections on the property. 

Should you have any questions, please contact Daren Suzuki, Staff Planner, of 
this office at 270-7735. 

JEM:DMS:cmb 

Very truly yours, 

I cpt-.-/' ~ ~ 
JOHV.MIN 
Planning Director 

c: Clayton Yoshida, AICP, Deputy Director of Planning 
Aaron Shinmoto, Planning Program Administrator 
Daren Suzuki, Staff Planner 
Charles Villalon, Zoning Inspector 
Project File 
General File 
S:\ALL\DAREN\4. WPD 



JAMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

Via Facsimile: 661-6033 

Mr. Charles Philips 
The Whaler on Kaanapali Beach 
2481 Kaanapali Parkway 
Lahaina, Hawaii 96761 

Dear Mr. Philips: 

June 1, 1999 

RE: Beach Replenishment and Temporary Walkway for the Whaler, 
TMK: 4-4-8: 1, Kaanapali, Maui 

This letter is in response to your letter dated May 26, 1999. Please be advised 
that sand replenishment at this time is not permitted without the prior approval from 
the State Department of Land and Natural Resources (State) and the Department of 
Planning. It is our understanding that you have a pending request with the State to 
conduct such activity. 

Regarding the temporary sidewalk, please submit a complete Special 
Management Area Assessment application for further processing. Please attach clean 
copies of the project plans and include site photographs with this application. A copy 
of the application is enclosed for yo.ur use. 

Thank you for your cooperation. Should you have any questions, please contact 
Mr. Daren Suzuki, Staff Planner, of this office at 270-7735. 

Very truly yours, 

(~~-
JOH~MIN 
Director of Planning 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634 



Mr. Charles Philips 
June 1, 1999 
Page 2 

JEM :DMS:cmb 
Enclosure 
c: Clayton Yoshida, AICP, Deputy Director of Planning 

Daren Suzuki, Staff Planner 
Project File 
General File 
S:\ALL\DAREN\WHALER.BNP 
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ISAAC DAVIS HALL 
ATTORNEY AT LAW 

OF COU NSEL : 2087 WELLS STREET '99 !'iHY 14 P 1 :30 
G . RICHARD GESCH WAI LUKU, .MAU I, HAWAII 96793. 

(808) 244-9017 .. 
I ; j 'II';' I' 

FAX (808) 244-67'75 
I 

May 12,1999 

Via Facsimile and U.S. Mail 

Mr. Sam Lemmo 
Senior Planner, Planning Division 
Dept. of Land & Natural Resources 
State of Hawaii 
PO Box 621 
Honolulu HI 96713 
(Fax: 587 -0455) 

Mr. Phil Ohta 
Maui Land Agent 
Dept. of Land & Natural Resources 
State of Hawaii 
54 S. High St. 
Wailuku HI 96793 
(Fax: 984-8111) 

Mr. Darren Suzuki, Staff Planning 
Maui Planning Department 
County of Maui 
250 S. High St. 
vVailuku HI 96793 
(Fax: 243-7634) 

Mr. Charles W. Penque 
Division of Boating & Recreation 
Dept. of Land and Natural 
Resources 
State of Hawaii 
2145 Wells Street, Suite 106 
Wailuku HI 96793 
(Fax: 243-5829) 

Re: Beach Replenishment, Artificial Shoreline Landscaping, Removal and 
Reconstruction of Sidewalk at the Whaler Condominium, TMK (II) 4-4-
8:1. Lahaina, Hawaii 

Dear Sam Lemmo, Phil Ohta, Darren Suzuki and Charles Penque: 

This letter is written on behalf of Mr. Charles Fox who is, with his wife, 
the owner of an apartment within the Whaler on Kaanapali Beach. Mr. Fox is 
concerned with the protection and preservation of coastal resources, the proper 
establishment of the shoreline, assuring that appropriate permits are obtained 
for developments and structures within the shoreline area and the enforcement 
of existing permit conditions. 

I have written to all of you in the past asking to be notified of the filing 
of any applications for permits or approvals and for copies of any such 
applications (for which we will pay any copying costs) . Unfortunately, we only 
recently discovered that an application for a Conservation District Use 
("CDDA") permit has been filed "with the Department. of Land and Natural 
Resources ("DLNR") for beach replenishment and landscaping, without anyone 
informing us of this fact or sending us a copy of the application. We would 



appreciate it if you would now send to me a copy of this application and all 
correspondence which has been genentted with respect to the application. 

We have the following preliminary comments, based upon the 
information which we have been able to obtain to date. 

I. Background 

A sidewalk was constructed fronting the Whaler some time before 1988. 
Wave action destroyed all or a portion of this sidewalk at that time and the 
Whaler sought a Special Management Area ("Sfv1A") minor permit and Shoreline 
Setback Variance ("SSV") which was granted. It permitted reconstruction of the 
sidewalk in accordance with plans prepared by Gholkar and Associates, Inc. 
which call for "breakaway" slab constnlctiono The reconstructed sidewalk does 
not appear to have been built in comp1iance with these plans. 

Nter Hurricane Iniki, the sidewalk was Main undermined. 
Representatives of the Whaler applied for an SMA minor permit and an SSV 
approval to replace the concrete sidewalk. See 93jSM2-219 and 93jSSA-010. 
These permits were issued on October 18, 1993 reqUiring the walkway to be 
constructed of "prefab concrete pavers." This condition was never properly 
amended. The reconstruction which took place in 1993 was not in conformity 
with the permits issued, or any proper amendment to these permits. The 
remnants of the 1988 sidewalk were left buried in the sand mostly seaward of 
the shoreline. 

As a necessary component of these two permit applications, a certified 
shoreline, approved by DLNR. was submitted. The date of this certification is 
July 12, 1993. We have no krlO"wledgf.-~ of any shoreline certifications which have 
been prepared and approved since then. 

By virtue of strong wave acUon, through an unnamed storm in 1998, the 
solid concrete walkway was undermined once again. These waves also 
uncovered the remnants of the 1988 and 1993 sidewalks. The erosion also 
made plainly visible the concrete piers which had been used to construct the 
sidewalk, which had never been authorized by Maui County, in any fashion. 

In 1998, the ~Thaler applied for an SMA minor permit and SSV approval 
for the placement of sand bags, the construction of three temporary stairways 
and the placement of a safety hand railing along the existing sidev;'Talk which 
were granted on June 22, 1998. See SM 2 980051 and SSA 980011. Pertinent 
conditions to the permit were as follows: 

6. That aU sidewalk deblois, including the fallen sidewalk 
frorn the Hurricane Iniki that is exposed, shall be removed frOITI 
the beach area "vvithin two (2) weeksfrOITI the date of this permit. 

7. That appropriate permits shall be obtained from the 
Department of Land and Natural Resol.lrces, . Division of Boating 
and Ocean Recreation, prior to intttat.ion of construction. 

2 



It does not appear that any pernlits were obtained from DLNR prior to the 
initiation of this construction. The debris. which was plainly visible in 
photographs taken at the time, has not been removed and has instead been 
buried (by Whaler staff or agents and not through natural ocean processes). 

II. A Current Certified Shoreline Must Be Approved Before Any 
Permits Are Applied for or Received to Determine Whether 
Jurisdiction Lies with the State of Hawaii or the County of Maui, 
or Both 

It is believed that the \VItaler retained a surveying firm to prepare a 
shoreline survey for certification. To our knowledge, this shoreline survey, if 
actually prepared, · has not been submitted to DLNR for review and approval. 

The shoreline, if certified now, would be a significant distance "mauka" 
or inland, of the shoreline certitled In 199.3. This is extremely important for 
many reasons. For the PU1'poses of this letter, however, one of the most 
important reasons is that jurisdiction as behveen the State of Hawaii and the 
County of Maui cannot be accurately ascertained vvithout a current, certified 
and approved shoreline survey. It is apparent that some of the "improvements" 
for which the \~lhaler is now seeking approval from DLNR will take place 
between the area mauka of the shoreline as certified in 1993 and makai or 
below the shoreline as it would be, but has not been, certified now. If the 1993 
shoreline is still being relied upon now (improperly) the landscaping and some 
of the beach replenishment will be taking place within the shoreline setback 
area and permits and approvals need to be obtC:tined from the Maui Planning 
Commission, instead of from DLNR. This was plainly contemplated by the 
Maui Planning Department and the Whaler was so informed in letters dated 
September 14, 1998 and December 8, 1998, both of which state: 

Please be advised that all redevelopment of the property shall 
reqUire review and approval from the Department. These activities 
shall include sidewalk repairs, landscaptng, and irrigation. 

Because this application has beensubrnitted to DLNR instead of to the 
IV1 . p 1 " .. i' ~ '.~~~, 't .. "· r-.... '- .. -_·~_y· ·q-.rd- r"l rTR ' ~ ,·t -... - - tb;' aUI lan!~lng ,-,omull.::'S.lo .. :l, .1 _ is dF.!:}c.d.C '. LL LdCU __ ... J ._, 'u 1:::; no processIllg ~~s 

application based upon the 1993 certtf1ed· shoreline and, instead, considers this 
as an application for improvements belo1E a shoreline which has never been 
surveyed, certified or approved. . 

It is plain that the 1993 certification has expired. It is equally plain that 
jurisdiction as between DLNR and the County of Maui cannot properly be 
ascertained without a currentcerUfied shoreline. It simply "vill not suffice to 
assume that the shoreline, if certified today, "'lOuld be "mauka" so that 
jurisdiction lies with DLNR instead of the iv1aui Planning Comnlission. 

'" :-} 
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III. No Permit or Approval Can Be Issued Through \Vhich the 
Shoreline Would be Artificially Established 

By law, the shoreline is a recognition of \vhere, through natural 
processes, the high wash of the waves occurs. It is fluid and not intended to be 
manipulated through artificial processes. 

It is plain that one of the intents · of th~s application is to artificially fix 
the shoreline. As it was explained to me, C'Jcn though the shoreline, through 
natural processes, is now located further inland. the purpose of the 
landscaping is to recover the areas lost since the 1993 certiflcation. The \Vhaler 
seeks permission to plant naupalta (essentially below the current shoreline) to 
recover the land lost since the 1993 certification. The Vlhaler would be 
permitted to plant naupaka below the area which would be certified, if 
certification were required now. The \V'.nalcl' would be pemlitted to bring in dirt 
within which to grow these plants which vvill runoff and could affect coral life. 
The Whaler would be permitted to irrigate this naupaka., which might not grow 
unless artifiCially sustained. 

All of this is in contradiction to and undermines the whole purpose and 
intent of establishing the shoreline. It would extend what is already a bad 
precedent. It would constitute an unwan-anted and unnecessary capitulation to 
those who have built too close to the ocean In the first place. Until and unless 
our courts and legislature decide that the shoreline can be artifiCially 
manipulated, applications such as this one should not even be processed, or 
should not receive staff recommendations for approval and certainly should not 
be approved by any federal, state or county agency. 

IV. Review of the "Whole Project 

The beach replenishment and landscaping is only the first phase of a 
larger project which will ultimately involve the demolition and reconstruction 
of the sidewalk. It appears that this first phase is in preparation for a new 
certified shoreline which ~.vill have been artificially induced. A shoreline survey 
is a required component of any application for an SlVIAjSSV pelmit from the 
County of Maul. Once the shoreline has been artifictaHy established, such an 
application can then be subrnitted. to theCour.lty for the deJ.:{lolition and 
constnlction of the sidewalk. 

This project must be reviewed as a whole. Before any approval can be 
granted for beach replenishment and landscaping, a plan must be submitted 
for the sidewallc demolition and reconstruction. 

V. Past Infractions 

The Whaler has left a tratI of permit violati.ons behjnd it. These lTIUst all 
be dealt vvith appropriately bef()l-e any further pennits can be issued. If and 
when it is determined that the side,:valk\vas not constructed based upon plans 
which were approved, those portions must be removed. In addition, the \\Thaler 
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has never removed those portions of the sidewalk which now lie in the sand 
(how far, or not far, below the surface w'e do not 1m ow) as was required by the 
Planning Department. 

VI. Environmental Assessment · 

An Environmental Assessme.nt must be prepared and submitted with any 
application to DLNR and/or with any application submitted to the Maui 
Planning Commission. The first involves the use of state lands or the 
conservation district and the second involves the use of the shoreline setback 
area. No exemption is applicable. The important issues outlined above must be 
fully addressed at least in an Environmental Assessment. 

Thank you for the opportunity to provide you with our initial comments. 
Kindly send copies of the documents which we have requested at your earliest 
opportunity and we will promptly reimburse you for any copying costs. Please 
contact me at your earliest convenience to discuss these matters. I look 
forward to hearing from you. 

~cerel~our~,_ 
l~ _.' 
Is, ac H ' 

IH/jp \ 
cc: Ch~les Fox 

5 
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FACSIMILE TRANSMITTAL 

5/12/99 

sam Lemmo, 587-0455 
Phil Ohta, 984-8111 
Darten Suzuki, 243-7634 
Charles Penque, 243-5829 

PAGES:6.- (including this cover sheet) 

RE: 

REMARKS~ 

Beach replenishment, sidewalk, 
Whaler ,Condom,iniurn 

IMPORI'ANl' NOTICE 

, "I 

This Fax hag been sent from a law firm. It may contain , attomey~cllent privileged and 
conBdentia11nformation intended only for the use of the person(s} named above. If yOu are not 
an intended recipient, you are hereby notified that any dissemination or duplication of this Fax 
15 prohibIted and that there shall be no waiver of any prlvtlege or confidence by your receipt of 
this transmission. If you have,received this Fax in error, please notIfY us by collect telephone 
call and return it by first da.~s mail. Thank you. . . 

Original letter ~ will ()Will not be mailed to you. 

If you do not receive all the pages please telephone or fax us immedfately . . 
Thank you. 
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Via Facsimile ap.d U.S. Metil 

Mr. Bam Lemmo 
Sen10r Planner, Planning DiVision 
Dept. of Land & Natural Resources 
State of Hawaii 

Mr. DalTen Suzuki. Staff Planning 
Maui Planning Department 
County of Maui 

PO Box 621 
Honolulu HI 96713 
(Fax: 587~0455) 

Mr. Phil Ohta 
Maul Land Agent 
IJept. of Land &. Natural Resources 
State of Hawaii 
54 S. High St. 
Wailuku HI 96793 
(Fax: 984-8111) 

250 S. High St. 
Wailuku HI 96793 
(Fax: 243-7634) 

Mr. Charles W. Penque 
Division of Boating & Recreation 
Dept. of Land and Natural 
Resources 
State of Hawaii 
2145 Wells Street. Suite 106 
Wailuku HI 96793 
{Fax: 243-5B29} 

Re; Beach Replen1shment. Art1:fic131 Shoreline Landscaptng, Removal and 
Reconstruction of Sidewalk at the Whaler Condominium, TMK (II) 4-4-
8:1, Lahaina, HawaH 

Dear Sam Lemmo. Phil Ohta. Darren Suzuki and Charles Penque: 

This letter Is "Wlitten on behalf of Mr. Charles Fox .who is, with his -mfe. 
the owner of an apartment within the Whaler on Kaanapali Beach. Mr. FOK is 
conceroedwith the protection and pre~e1"V'at1on of coastal resqurces, the proper 
establishment of the shoreline, assUI1ng that approprtate p~ts are obtained 
for developments and structures within the shoreUne area and the enforcement 
of existing pennit 'conditions. ' 

I have wrttten'to all of you in the past asking to be not1fted of the fil1ng 
of any applications for permits or approvals and for copies of any such 
applicatlons(for which we will pay any copyirtg costs). Unfortunately. we only 
recently discovered that an applica~on for a ConserVation District Use 
("CDUA") pennit hM be,en flIed with the, Department of Land and Natural 
.Re:SOlllces ("DLNR'") for beach repleni:shment and landscaping, without anyone 
informing ,us of this fact or sendlng us a copy of the application. We would 

, ' 
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. appreciate 1t if you would now send to me a copy of this application and all 
correspondence which has been generated with respect to the application. 

. . '\7~ have the following prelimlnary conunents, based upon the 
iriformation which we have been able to obtain to date. 

I. Background 

A s1dewalk was constructed fronting the Whaler some time before 1988. 
Wave action destroyed all or a portion of this ,sidewalk at that time and the 
Whaler sought a Special Management Area ("SMA") minor permit and Shoreline 
S.etback Variance ("SSV'l which was granted. It permitted reconstruction of the 
sIdewalk in accordance with plans prepared by Gholkar and ASsOCiates, Inc. 
which· call for "breakaway" slab construction. The reconstru.oted ~idewalk doe" 
not appear to have been built in compliance with th~e plans. 

After ~uTIicanc: In:tki. thesldewallr was agatn tlnderm1ned . 
. Representattves of the Whaler applied for an SMA minor permit and an SSV 
approval to replace the concrete sidewalk. See 93/S~~-219 and 93/SSA-OID. 
These permits were issued on October 18J 1993 requmng the walkway to be . 
constructed of "prefab concrete paven;.:' This condition was never properly. . 
arpended. The reconstruction which took place in 1993 ~~ not in conform:l:ty 
willi the permits i.ssued. or any proper amendment to these permits. The . 
remnants of the 1988 aidewallt wete left buried in the 3mld m03tly seaward of 
the shoreline.· , 

. . 
As a necessaiy component of these twi:> peI1l1itapplications, a certified 

shoreline, app:I:'ovedby DLNR, w~ submitted. The date oftbis certification is· 
July12. 1993. 'Ve have no knowledge of any shoreline certifica:tions which have 
been prepared and approved since then.· . 

. . By virtue of strong wave a~tion .. th,n~ugh ~ unn~ed stann. in 1995, the 
solid concrete walkWay wa~.uilde~ed once again. Thesewav8s alad . 
uncovered th(; remnants octhe 1988 and 1993 eidewalk". The erosion al:'lO 
made plainly Vtsible the,coDctr::te piens·w~lc~ had ~een used to con::itructthe 
sidewalk, wh1ch had never .been authOl1zed by MaUl County, tIl any fashion. 

.' I····.,·· . 

. In 1998. the·Whalera.pplied·;for ans~m.mor·pennit and SSVapproval 
for the placement qf sand bag~t the construction of three temporary stahways 
and the placem.ent of a safety hand railing 'along the existing sidewalk w~ch 
we~ granted on June 22. 19~. See SM 2 98g051 and SSA 9800~ 1. Pertinent 
conditions to. :the' perniit were a.sfoll()w~:. . . . ... __.' .. . , ' . 

. 6. . That an sidewalk d~otis, . fucluding fu~· fallen ~idewcllk 
from the HtiIT1~e Itl:Ilq. tbatts ~osed, ,shall be removed from 
thebea41 area wtthintwo (2) weekS 'ft'om' the date of'this permit. 
. . 7. . Thatappropric.ite pennits ;s:hall·~e· ol?taJned from the 
Department of Land and Natural'ResOurces~ Division of Boating 

. and Ocean Recreation,' prior to initiation. of ~onstruction . 
.. " . . " ' 
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!t ~?e~ not appear that an~ pennits were obt~ed frorn DLNR prtor to the 
ffiltiation of this construction. The debris,'whkh was plainly visible in 
photographs taken at the time, has not been removed. and has instead been 
buried (by 'Whaler staff or agetits and not thrOugh natural OCEan. processes). 

II. A Current Certified ShQreline Must Be Approved Before Any 
Pennits Are Applied for or ~c~lved to Detenninc \Vhcther 
Jurisdiction Lies With the State of Hawaii or the County of Maut, 
or Both . 

It ·is believed that the '\Vhaler retained a surveying fIrm to prepare a . 
shoreline survey for certification. To our knowledge, this shoreline survey. if 
actually prepared. has not been submitted to DLNR for review and approval. 

The shpreline, if certified now;·would be a signifiGant distance "mauk;;l" 
or inland. of the shoreline certified in 1993. Thi8 ~s extremely important for 
many n::aso:h5. For the purppses of this letter, .hovv:ever, one of the most 
important reasons is that jurisdl.ctlon as "between the State of Hawan and the 
County of MaUi cannot be accurately ascertained Without a current, certified 
and approved shoreline survey. It is appa:reJlt that some of the "improvements" 
for which the Whaler is now seeking approval from DLNR will take place 
between the area mauka of the shoreline as certified' in 1993 and makai or 
below the shoreline as it:would be, but has ~ot b~en, certified now. If the 1993 

. shoreline is still being relied upon now (improperly) the landscaping and some 
of the beach replfmishment will be taking place within the shoreline setback 
area and pennitB and approvals need to' be obtairle:d £rom the Maui Planning 
Cornm;t.ss1on, instead of from DLNR. TIlls was plainly contemplated by the 
Maui Planning Department and the Whaler was so Informed in letters dated 
September 14, 1998 and December 8, 1998,' both ()fwhich state: 

Please be advised that all redeveloPfl?el1-t of the property shall 
require review an~ approval from the.Department. These activities 
shall include sidewa1krep~·. ·landscaj:Hng, a,nd inigation. 

Because this application ha~ been ~ubmitted to DLNR in5tead of to the 
Maul Plann.1ng C0mm1ss1on, it ~5 apparent that DLNR i;s not processing this 

.. appl1catioh based upon:the 1993 certtfied sbore~e and, tnstead, cons1ders this 
as an applica~on for improvements below a ·shorelille Which. has never been. 
surveyeif, certified or approved. . ' . 

. . . 

. It is plain that the 1993 certification .has eXpired. It is equally plain that 
jurisdiction as between DLNR arid the CoUnty of Maid cannot properly be 
ascertained without a. current certified .shox:-ellne. It·. simply Will not suffice to 
assume that the shoreline. if ce~ifi.eq· today, would be "manka" so that 
Jurtsdlc'tlon l1es with DLNR inskad of the. 'Maul .Pla:rining Conunis~ion. 

, . ~ , 

';3 . 
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III. NO Pennit or Approval Can B,e ~ssued Through Which the 
Shoreline Would pe Artificially Established 

PAGE 05 

By law, the shoreline is a re~ognttion of where, through natural 
procet;lses. the high wash of the waves occurs. It is fluid and not intended to be 
marupulated through artificial processes. ' 

It is plain. that one of the intents' of tbJrs 9,ppIk~::!.tiQn is to art1flClally 11."1( 
the shorel:iJ:le. As it wal5 explained to me, even though the shoreline, through 
natural processes, Is now located further inland, the purpose of the 
landscaping.is to recover the areas lOst since the 1993 certification. The 'Wh.a1er 
seeks pennission to plant naupaka [essentially below the current shoreline) to 
recover the land lost since the 1993 certification. The Whaler would be 
permitted to plant naupaka below the area ~h1ch would be certified, if 
cerlifica,tiol1. were required now. The Whaler, would he permitted to bring in d.irl 
within which to grow ili,eae plant~· which will runoff flnd could affect coral life:. 
The Whaler would be permitted to irtlgate this naupaka, which might not grow 
unless art1ficlally susta1ned.' , 

All of this 'is in contradiction,to 'and,undermines thewhole purpose and 
intent of establishing the~horeline: It would extend what 1s already a bad 
precedent. It would constitute an unwarranted and unnecessary capitulation to 
those who have built too 'close t.o the ocean, In the first place. Until and unless 
OUl" courts and legislature deCide that the shorelirte ciim, be artifiCially 
manipulated, applications such as this one should not even be processed, or 
should not reCeive staff recommenciatiQnlS for approval and certainly should not 
be approved by any federal, ,state OT co~ty agency'. . 

IV. Review of the Whole Project, 

The beach replenishment and landscaping is only the first phase of a 
larger project .which will ultim9.tely inv()lve the demolition and reconstruction 
of the sidewalk. It appears that this' fir$t phase is in preparation for a new 
certified shoreline wW.chwUl :p.ave been .. artlficially indu'7ed. A shoreline survey 
i5 a required component of any application for, ,lin SMA/SSV pennit from the 
County of Maui. Once tht: shoreline -has been artiflc1a11y established) such an 
appl1catlon can then be subm1tted'to,the County for, the demolltion and 
construction of the sldewa1.k:' " " 

, This project must be revtewedas a wJ'lole.: Before any approval can be 
granted for beach replenishment and, landscaping. a plan must be submitted 
for the s1dewslk demolition and reconsfn.tction. ' 

V.Past Infractions 

The Whaler has ieft,a tra1lofperm,lt viOlations behind it. Th.f:~e, must all 
be dealt With appropriately before, anyt\trtl').er penntts can be'lssued. If and 
when it Is detennined that the 'sideWalk was ,not constructed based upon ,plans 
which were approved. those portl~ns must b~ removed. In addition, the Whaler 

, 4 
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has never removed those portions of the sidewalk which now lie ih the sand 
(how far. or not far. below the surface we do not know) as was required by the 
Planning Department. 

VI. EnvirorunentalAseessment 
"-"R 

An Environmental Assessment must be prepared and submitted With any 
application to DLNR and/or With any application submitted to the Maui 
Planning Commission. The fustinvolves the use of state lands or the 
conservation district and the second involves the use of the shoreline setback 
area. No exemption is applicable. The important issues outlined above:rnust be 

. fully addressed at least man Environmental Assessment. 

'I"hank you for the opportunity to provide you with our initial comments. 
Kindly Bend Copic:::i of the docurnent:s which we have requested at your earl1est 
opportUnity and we Will promptly refmburse you for any copy1l1g costs. Please 
contact me at your earliest conve:;nience to discuss these matters. I look 
forwar~. to hearing from you. 

cere yours. 

i 
13 ac Hall 

IH/Jp J 
cc: C arIes Fox 
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AQUACULTURE DEVELOPMENT 

PROGRAM 
• _, , AQUATIC RESOURCES P ~ .. , .)BOATING AND OCEAN RECREATION 

CONSERVATION AND 
RESOURCES ENFORCEMENT 

CONVEYANCES 

STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

LAND DIVISION 

- ~ r •• ' ! 
FORESTRY AND WILDLIFE 

HISTORIC PRESERVATION 
LAND DIVISION 

P.O. BOX 621 

Ref. : PB: SL HONOLULU, HAWAII 96809 

APR 2 7 1999 

The Honorable John Min, Director 
County of Maui Planning Department 
200 South High street 
Wailuku, Maui, Hawaii 96766 

Attn: Daren Suzuki: 

Dear Mr. Min: 

STATE PARKS 
WATER RESOURCE MANAGEMENT 

Subject: Proposed Landscaping and Sand Replenishment at the Whaler 
on Kaanapali Beach, Maui 

Please find attached material regarding a proposal by the Whaler on 
Kaanapali Beach to do beach nourishment and re-vegetation in the 
shoreline area of the subject property. We would appreciate your 
input on this matter, since the proposal may affect the plans, 
polices and programs of the County of Maui. 

Please feel free to contact Sam Lemmo, at 587-0381, should you have 
any questions on this matter. 

Attachments 

cc : Chairman's Office 
Maui Board Member 
Maui District Land Agent 
Charles Phillips 

Aloha, 

~ida, Administrator 
Land Division 
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~iw~a1e~ 
Ol\.. ~aal\..apali 'Bead~ 

Association of Apartment Owners 

Dean Uchida 
Department of Land & Natural Resources 
Land Division 
P.O. Box 621 
Honolulu, Hi 96809 

Dear Mr. U,bida, 

January 13,1999 

I met with Phil Ota on December 17, 1998 regarding the loss of sidewalk, vegetation, irrigation and 
sand replenishment in front of The Whaler on Kaanapali Beach, a request for determination whether 
a conservation use permit is necessary for sand replenishment and vegetation, and a detailed plan 
showing the location of approximately 4,000 sq.ft. of sand replenishment and 1,800 sq.ft. of naupaka 
vegetation within the sand replenishment. 

We would appreciate your support on this so we can move forward in an effort to receive approval 
from the Maui Planning Department. 

I have enclosed copies ofletters to Phillip Ota from Janis Casco, Elective Director/Managing Agent 
of The Whaler as well as a letter to Mrs. Casco from Charles Penque of the Department of Land & 
Natural Resources. 

Please contact me at your earliest convenience on this issue. We have a pre-Board of Directors 
Meeting on January 23, 1999 wherein this issue will be addressed. If you have any questions, please 
call me at 808/661-60 1. Thanking you in advance for your time and consideration on this matter. 

Sincercly, ~~ . ~if~ 
Charles Phillips 
Director of Engineering 

cc: enclosures 
Phillip Ota 
Bill Ries, President - The Whaler AOAO 
Janis Casco - Executive DirectorlManaging Agent, The Whaler 

2481 KAANAPALI PARKWAY LAHAINA, MAUl, HAWAII 96761-1994 
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~ttQ 'WIl..a1e" 
Ort.'l\..aaJ\..apali 'Bead\. 

Association of Apartment Owners 
Mr. Phillip Ota 
Land Mnagment Division 
54 S. High Street 
Wailuku, HI 96793 

Dear Mr. Ota: 

November 30,1998 

Today Jolm Hino called me and asked me to forward a letter similar to the one I sent to Chuck Penque, to 
you for assistance. 

The Whaler lost a section of it's side\.vaIknearest Hula Grill in Jme of this year. Although a lot ofsarulbas 
returned, there is a 1-2 foot drop off along the entire length of our property. 

We had hoped to be able to restore our sidewalk in it's original location. We mderstand there was a 
determination made by DLNR confirming Sheraton would lose land to the state if they re-certified their 
shoreline, and we fear the same. 

At our Board meeting on November 16, 1998, we decided to pursue permits to dump sand along the beach 
front depression where sand has not returned, in an effort to ''nourish'' the beach. We called Darren Suzuki 
at the county who requested photos and a letter supporting our desires. Darren told us upon receipt of the 
pertinent documents, the county would approv~ the dumping of sand so long as we had the appropriate 
state approvals. 

We are asking the Land Board for just such permission herewith. 

Also, since it is now apparent we will most likely lose land to the state when we pull our certified shoreline 
permit, we would like to ask for an easement over the section ofland which may be determined to be state 
land along the vegetation line in order to complete our sidewalk, and re-join the congruous Kaanapali 
Beach walkway. 

We have received many letters from the shop owners in Whaler's Village who claim to be losing revenue 
because of the lost sidewalk. We are also COncerned about the liability posed by the banging ledge of 
sidewalk mder which children have been seen playing. 

Thank you for taking our request to the Land Board. We'll look forward to your reply . 

. cerely, n 
'~~eo 
Janis D. Casco 
Executive DirectorfManaging Agent 



BENJAMIN J. CAYETANO 
GOVERNOR 

MAUl DISTRICT 

HARBORS 
HANA 

KAUNAKAKAI 
LAHAINA 

MA'ALAEA 
MANELE 

FACILITIES 
KA'ANAPALI 

KAHULUI 
KIHEI 
MALA 

MALIKO 

STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

DIVISION OF BOATING AND OCEAN RECREATION 
2145 WELLS STREET, SUITE 106 

WAILUKU, MAUl, HAWAII 96793 

November 27, 1998 

Ms. Janis D. Casco 
Executive Director/Managing Agent 
The Whaler on Kaanapali Beach 
2481 Kaanapali Parkway 
Lahaina, Hawaii 96761-1994 

Dear Ms. Casco: 

MICHAEL D. WILSON 
CHAIRPERSON 

BOARO OF lAND ANO NATURAL RESOURCES 

GILBERT S. COLOMA·AGARAN 
DEPUTY DIRECTOR 

BOR-M 
110.99 

Thank you for your letter of November 20, 1998 regarding the 
sidewalk and sand replenishment in front of The Whaler on 
Kaanapali Beach. 

Confirming our telephone conversation, the request for an 
easement to construct a sidewalk on state property and add sand 
to the beach will, most likely, require approval of the Board of 
Land and Natural Resources. I have forwarded your letter and 
discussed your desires with Mr. John Hino, our Property Manager. 
He will be contacting you to discuss this further. 

Yours truly, 

s W. Penque 
Maui District Manager 

CWP:ha 

cc: J. Hino 
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;': 

. A. William Ries 
r~:~~n. AOAO 

: WHALERSVI " E' .. ,. .; La : C7mRa]i:5M~a'U' ;: :? 
June 30, 1998 

The Whaler on Kaanapali Beach 
48.71 Finlandia Way -
cirmi.chael, CA 95608 

: , 
near Mr. Rjes; 

The Beachwalk frontine- the Whaler Condominium 

Thank you for your letter of June 22, 1998. I appreciate and share your concerns with 
regards to the safety of the many individuals who use this very important resort amenity. r 
agree that the existing condition of the walkway area fronting The Whaler Condominium is 
uqsafe, but I must also point out that a similar condition exists along the beach fronting 
Whalers Village. 

Like The Whaler, we have also applied to the County for permission to build temporary stairs 
~t would allow access from the beach to Whalers Village and the properties to our South. I 
bave been told that your approved stairway system is for a temporary period of time, I am 
~ed with not fully.undemanding what the Association of Apartment Owners' specific 
p~s are to address the replacement of the walkway. 

My specific ccncerns are, as you are undoubtedly aware, the walkway is a very important 
amenity to all the visitors staying in the Kaanapali Beach Resort area. The Kaanapali Beach 
~~ As.soaatio~ ~nds thousands o.f,dollar"s annually p~moting ~Beach Resort as 
a ~est1natlOn CODSlstmg of many amemtie&; one of them being~ the ability to walk and/or 
acfess the other resottproperties anywhere from the Sheraton Hotel to the Hyatt Hotel. 

M~ other concern is the amount of pedestrian traffic my shopping center is losing daily due to 
th~ lack of convenient and easy access to Whalers Village. In fact, I was talking with one of 
thf Whaler apartment owners just yesterday who told me that he watches nightly from hls 
room approximately 100 people who walk up to the temporary fence on the Whaler side and 
sitpply tum uound. I am sure you can understand the reluctance of a visitor or owner dressed 
for an evening to get theirs or their companions' shoes full of sand or possibly water. 

, 
i 
! 

.! 
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July 14, 1998 

I 
M~. Janis D. Casco 

f~;;ingAgmt 

Dear Janis: 
I 

I 
I 

Beach Walkway 

n1ank you for your letter of July 9, 1998. I appreciate your respondini to my letter of Iune 
3d, 1998, which was addressed to Mr. A. William Ries. 

Inlmy letter to Mr. Rio •• I addressed specific issues that were not reviewed in your letter. I 
w~uld appreciate hearing from Mr. Ries concerning these issues. To re-address my concerns 
they are: 

I 
.1 How lollg did the County grant the use afyour t.emporuy stair system? What are the 
I Associati?1l of.Apartment Owners, (AOAO) plans to maintain pedestrian traffic flow when. 
I the pe.mut expucs. 

-I Wby doesn't the AOAO allow temponry access through the property until the County 
I approves the walkway replacement plans'? 

In Iyour letter you mention that you are uncertain when AOAO will be allowed to proceed with , 
a ljePlaccment walkway. As the walkway is a very imponant amenity to Kaanapali Beach 
~rt's marketing efforts, not to mention the businesses within the Kaanapali Beach R.esor4 
wqat does the AOAO propose to do when the County grants its permission to replace the old 
sy.tem'l , 

I 
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~. Janis D. casco 
~uti.ve Director/Managing Agent 
fully 14, 1998 
~e2 

I 
I 
I 
1 
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T$i,s, I would appreciate a response from the AOAO board's president on these questions. 
Tl)c tenants at Whalers Village are being financially impacted daily by the loss of pedestrian 
~c caused by this unfol't'Ullatc situation. 

I 

I 

i 
.i 

1e:\nlaul \()lOS2100\k10231 

~9 C}'$Ilia. H~ 
I Mr. Riel, lftaidalc AOAO 

I 
I 

Very truly yours, 
THE ESTATE OF JAMES CAMPBELL 

~~N. Reaser 
Asset Manager, Maui 

24'3'5 Kaanapa i Parkway • Management Offico. Bldg. H-6 • <..ah .. io,:;. M~ul H~v..iaii <)/1761,1<)\ c'l • Phone 1\08·661·4567 • rax 808·661-R'5R4 

Ownt.ld ~nd ()pr;:ratcd by The C,.t<l[e 01 I:;rn~:: C~mt)~~I) 



MINUTES 
KAANAPALI BEACHWALK MEETING 

Thursday, August 13, 1998 

This meeting was organized by the Kaanapali Beach Resort Association office. Mike 
White chaired, as we discussed the Kaanapali beachwalk, recent erosion issues (most 
specifically at The Whaler and Sheraton Maui properties) and rebuilding procedures. 

, ' 

OUi·guests were Usa Nuyeri, Pta:nnin'g Director 'and Damm Suzuki, Project Manager, 
with the County of MauL Also present were Ed lIagan and Randall Ha (Sheraton Maui), ' 
Ray Catugal and Barbara Allen (Sugar Cane Train), Donna Whitlock (KBRA), Don 
Reaser and Jim Shea (Whalers Village), Doug Rath (Maui Marriott). Jon Gersonde (The 
Westin Maui), Gary Bulson (Hyatt Regency Maui), Geoffrey Graf (Outrigger Maui 
Eldorado), Carol Koepke (Village Resorts at The Whaler), Chuck Philips and Fred 
Putman (Whaler AOAO), Mike White (Ka'anapaJi Beach Hotel), and Laurie Ledbetter 
(for Janis Casco). Meeting notes taken by Shannon Carozza of KBRA. 

Mike White opened the meeting at 10:10 a.m. 

Don reported that approximately 1.8 million people visited Whalers Village in,1997, half 
of whom entered via the be,achwalk. Mike pointed out that Kaanapali Resort property 
and room taxes account for approximately 20% of the Maui County tax revenues. 
Donna stated the importance of the beachwalk, which is promoted as a cohesive Resort 
element, in world-wide advertiSing. In short, our Resort members feel that the 
beachwalk is a significant asset and wish to see it remain as a link to all ocean front 
properties. 

Lisa Nuyen recognized our desire to rebuild and maintain the beachwalk for the benefit 
01 residents and Resort.visitors, and offered the County's assistance. She also pointed 
out some factors which will control the rebuilding/maintenance processes. Lisa' 
referenced the Beach Management Plan, used as the guiding document relative to 
Planning Department a:nd County objectives, including projects of this sort. The Plan 
does not promote the use of hardened materials such as concrete, which can disturb 
natura! sand shifting and water movement, for reconstruction of the beackwalk. While 
Resort members favor the use of concrete for this type of job, Lisa remained open to 
suggestions, including materials yet to be studied. 

1 

Kaanapali Beach Resort Association 
2530 Kekaa Drive, Suite I-B 0 lahaina, Maui, HI 96761 

(808) 661-3271 0 (8eO) 245-9229 • Fax: (808) 661-9431 0 email: kbra@maui,nel o www: http://maui,netl-kbra 



MAR,-02-90 15.39 FROM.CAT lEI.I. ESTATE 

Mr. A. William Ries 
President. AOAO 
The Whaler on Kaanapali Beach 
4~71 Finlandia Way 
Carmichael. CA 95608 

near Mr. Ries: 

ID.80~ 61 8594 

August 13, 1998 

Be: Beacbwalk Frontine The Whaler Ol'\ K.aanapali lkacb 

PAGE 

I ittended a meeting at your property"todaYI alon~ with several members oCThe Whaler staff, 
Kaanapali. Resort and County Planning Department to discuss the Beachwalk situation. Ms. 
Li& Nuyen) Planning Director, and Mr. Daren Suzuki.. Project Manager were the 
representatives from County of Maui. and they had several helpful recommendations and 
in~ights into the expedient replacement of the beachwalk without adversely affecting the 
shpreline. 

; 

The first key step to rectifying this situation for the benefit of all parties requires The Whaler 
,to: request in writing an SMA Assessment from the County of Maui~ At that time, The County 
ca,n assess the situation and fonnally provide their recommendations to the AOAO Board and 
its: representatives for replacement of the beachwalk. . 

I ~ongly urge the AOAO Board to request the SMA Assessment immediately to get the ball 
ro~ in the repair process of the beachwa!k. or to provide the necessary authorization to your 
A9AO staff at the Property to do so on your behalf. 

I 
i 

Pl~ call me with any questions regarding me meeting. r look forward to your prompt 

T~' 
! 

i 

I 
i 
1 

Janis casco 

Very truly yours, 
THE ESTATE OF IAMES CAMPBElL 

~._ N. Reaser 
sset Manager) Maw 
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lea HQnu, Lf4 
2n wm K'oI40 
uhaina, Hi 96761 

1ELL ESTATE 

Mr. William A. Rei$ 
President, AOAO 
The Whaler on Ka'aIlapaJi Bw;h 
4871 FialaJlclia Wa.y 
Carmichael, CA 9j608 

Doar M... Rei s, 

IO,80f 61 8S8'l PAGE 

l"ve been a tenant at The Wb.alers ViUage since it opened in 1970. It bas 
Deen a W'onderf~1 shappinS village $Cfvfn, the entire XatanapaU area... The 
Whaler un Xa'aaapAli Beacb has beet! it ,ood DtllgbbQrCi:" :. I} 9 .:: 

As you know, the beachwalk is enjoyed by hun<trc4a of vi.'cor$ caell day 
lnd was a maTVeJous idea. "is an inoonvcnieooe and an ,In>>ightly .$~ 
of Ute shoreline to haYe the Whak:r ~l\dorniJlium·s acction dam&8e4 ud 
rcmalnm, 10. Oidn't your organiution agree to· maitrtl'" Ule l)cachwaUt 
:when you agreed tu buH4 it? [&m arpri*' and II bit S&CIde1led to ICC 

ynur ~tiOJl left unusable (or so 10111. 
May r encourage your group to hasten to do .tile necessary repairs Qn 

YO\lf section of the 8eachwalk. The' winter is peak sca.$On for Ka'anapali 
visitors. S'-lrcly you'll wish to participate in ill&: overall satisfaction of the 
BUesu who visit our beautiful destination area. 

r trust thi$ matter is of serious concem for tlle' image or ~he Whal~ on 
Ka'anapali Beacb, 

Tb-"kin, you 'or your positive response. t remain Yours Truly, 

.... ,' 
I • '-~ .. 

-, 
... i'· 

.(. 

cc: W.A. Ri~, 1. CaaQo 

7/13 
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Mr. A. William Ries 
President, AOAO 
The Whaler on Kaanapali Beach 
4871 Finlandia Way 
carmichael, CA 95608 

Dear Mr. Ries: 

IO ,80E 61 8584 

WHALERS 
VILLAGE 

FINE SHO,.S a: R!!5TAW~ANT5 
F~EE WMAI..E MUSEUMS 

October 26, 1998 

Be: BeachwaJ( Frontin~ The Whaler on Kaanapali Beach 

PAGE 

. ,":', ;' 
•.•••••. ! . . ' ,,' 

This letter is a follow up to my correspondence to you dated August 13, 1998. At that time 
the recommendation had been made that the AOAO Board request an SMA Assessment from 
the County of Maui to initiate the process of eventually replacing the walkway. We at 
Whalers Village have been working with the County regarding our own temporary SMA 
Permit and have found them to be extremely cooperative and insightful through this process. 

I would like to request an update from the AOAO Board on your progress with this SMA 
Assessment so that I may convey it to the Whalen Village tenants. As you can imagine,· all 
are eagerly awaiting the reopening of the beachwalk to the north as the peak winter season is 
rapidly approaching. r look forward to your prompt response. 

Very truly yours, 
THE ESTATE OF JAMES CAMPBELL 

cc: Janis Casco 

jw:e:\mau,3\OlOS2100U:10S99 

.... ,,'""",; ,.~ ..•••• .-. •• 00-'\." ••• ,,, ................. _ ................. ~f •.. ' ••••••• ~~ ....... t"'. ,-.. ......... ""-' ... ..-"....-
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........ 

; , .... , 

... :.,: .~:! .... : .. -.:.-.~.-.-~': 

November 2.1998 

Mr. William A.-rues 
Presid,ent, AOAO . 
The Whaler 'on Kaanap,ali Beach. 
4871 Finlandia Way .'. 
· Carmfch,ael, CA-9~608 

J>ear Mr, rues. . 

- .' .' 

. . .' ~ . 
I am writing to ask yo~ sense of urgency and the support of yourself and The Whal~r Board, in 
petitioning the County to. repair the beacl.1 walk front!ngThe Whaier Cpndos. As a frequent 

· traveler to Maui and ·an. early morning walker, I ~ve. n~ticed the need for this repair for many 
.. ~onths now. As an employee o(a business at Whaler's VillageJ I could understand why 
· vis1torslcusto~rs staying in this area were'feeling inconvenienoe. 

!just learned that the'process to get th~se repairs dol}.e tlirough-the County has not ye~ begun. It­
w~uld be beneficial for the Kaanapali area v~itOfS to' be aVle to- experience such a beautiful. 

- Iriemorable and visual amenity without any ob~tacles. .' 

· Please ~l on me if! can offer any 'support to yourself or'The \Vhaler Board towards these 
a~ . .' . 

. Alo~ 

'.- p~\\~'~. co 
. . 

.... ,gberC=~ 
' .. Regional Ma,nager ". . . 

.. 
. .' I 

CG:eh 

. cc: Don Reaser, Whaler's Vill~ge . 
Janice Casco, The Whaler on. Kaanapali Beach 
Kelley Hamm, Crazy Shirts' 

: , 

" . 

. 51~·9Q9 IWAENA STREET, ArEA. HAWAfl9ei70T -3249 TEL (808) 487-9919 FAX (808) 486-1276 

. :. 
: : 
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~~e .. 

'" .... 

ID.8Q SSl 8594 PAGE 

On..~i~act\. ~~r30, 199& 

Associa&m of tipartment Owners 
Mr. Phillip Ota 
Land Mnagment Division 
54 s.. High Street 
Wailuku. HI 96793 

Dear Mr: Ofa; 

Today Jobn Hmo c:alIed me and asked me to forwud a letter similar to the me I sent to Cbuck Pea:lqtJe, to 
you. fur assistance 

The Wbalerlost a section of it's sidewalk. nearest Hula Grill in J\me oftbis year. Although a lot of sand bas 
retluned, there is a 1-2 fo.ot drop o1f aJq the ectUe la:Igt:h of our property. 

We bad boped. to be able to restore oW" sidewalk in it's originallocaticn. We ucderstand there was a 
d&Wmination made by DLNR eonfinning ShetataI1 would lose la:t\d to the state if they ~ed tMi.r 
sbore1iDe, and we fear the same. 

At «at Board ~ng on Nowmbcr 16, 1998. we decided to pursue penn:its to dump sand along the beach 
£i:wtdepressioo \Were sand baS not reeumed. in an effort to "nourish" the beach. We.~ Dame Su.zul4 
at the COUDty who requested photos and a lettef supporting out' desires. Darren told us q.>on receipt of the 
pertin«Jt doCUtDflltS, the c:o\lIlty \VOUld approve the dumping of sand so loog as we bad the appropriate 
state approVlUs. 

We are asking the Land Board for just such permission heteYJith. 

Also. slru:.c it is now appa1'l2lt we will most likely lose land to the state wbfll we pull our certified shoreline 
pernrit. we would like to ask for an easemeot over the section of'l.and Vibich may be deten:oiued to be state 
land aloog the vegetation liM Ul order to complete out sidewalk, aIld re-join the ~ Kaanapali 
Beach walkway. 

We haw re<:eiwd many letter~ from thb $hop owners in Whaler's Village YAlo claim to be losing re'\le'llu.e 
because of the lost sidewalk. We are also ~ about the liability p<ISed by the batlging ledge of 
sidewalk under which children have beeal seen playing. 

Thank you for takiog our request to the Land Board. We'll look forward to your reply. 

'"lAOl VA ,,"1I\nATrnAOVlA1i\V 

3/13 
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/' ,.. ... 

~ 

411w'Wluller 
~~l~ 

.-1$9r:;cilllWn oj AJHIrlIm:III Ownen 

Dean Uchida 
Departmeat ofLllld & Natural hsc>urces 
Laud Division 
P.O. Box 621 
HoA~ Hi. 96809 

,. ,.. 

.... _ .. ' 

Jamwy 13, 1999· 

Dear~ UdUda. ~Ic;t y~ . "/1,(, (",\~ "",,-.'\t.. ~ ... \!).t'lt 11f.,,· ~ ,...~ .. t..~~ \~ . 
. . /A~-SIOO \>.M,A'+ \1~~ c.r ......... "lY~I",(J ~ ~~c-tlec.,~\~ :r -"11~~~ 

~ t·Qo'W,'C,oft4-t ~ ,..<!tU!'~ ~'~-J\\\t.. }~I,..-r ..... \o ~.-.c~ ... 
I met ~ Phil Ota OIl Dec::eanb« 17. 1998 regarding the 101iS of ~ vcget:atioa,. iIrlptiollllld 
saatd. tep1enkbmart in. fioDl oe'Ille Whaler OIl Kauapali Beacll, I requesi for detcrmiDatiQll ~ 
a cons«Vation llSe permit is nec.essary for sand replenisbmeut aDd veget~ and • dc:tailed p1m 
showiDg the l«atklo ofippIP~ 4,000 sqA ofsacl replenishment and 17300 sq.it ofuupaka 
vcgetatioa within the saud repleoisbment. 

We 'WOUld apprec:i.ate your SUPPOR OIl tm so we CI.1l move forward ill ID ~ort to receive approval 
fiom the Maui P2amUDg Deputmc:lXt. . 

I have =closed copies ollette:rs to Phillip Ota from IPis c.sw, Elective DireetorJManagiDg Agem 
.. ,of The Whaler as weD. as a letter to Mrs. Casco from Owies Peaque oftbe Departmc:ut of Land & 

Natural Aesources. , '. 

Please CODtM;t me at yow earliest ccmvenienco on this issue. We have a pfOo'Board ofDircctors 
MeetiDg OIl J'1IDUaIY 2)~ 1999 ~ 1his &me wiD. b¢ addressed.. Jfyou have any questioD" please 
call me at 808I661"'()o() 1. Thanking you in advance for your time and consideratioa 011 this matter. 

s;,;cOrdy. $etlt-
Clwles Phillips 
Dire«or of&giIleering 

cc: cadosuns 
Phillip Ota 

.' Bill Ries, President .. The Whaler AOAO 
, I I Janis Casco -Ex~ DirectoriMauagiDg Agent, The Whaler 

,4Al K'A.A.l-JAP,U.I PARKWAY • LAHAINA MArlf HAWATl or.'~1-1004 • (RnAIM1..NYv1 
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Ref. PB: SL STATE OF HAWAII 
DEPARTMENT OF LAND AND NATURAL RESOURCES 

LAND DIVISION 

P.O. BOX 621 

HONOLULU, HAWAII 96809 

Mr. Charles Phillips APR 2 7 1999 
Director of Engineering 
The Whaler on Kaanapali Beach 
2481 Kaanapali Parkway 
Lahaina, Maui, Hawaii 96761-1994 

Dear Mr. Phillips: 

AQUACULTURE DEVELOPMENT 

PROGRAM 

/"IlY AQUATIC RESOURCES 
III - 6 BOI»T lj-y ~ND OCEAN RECREATION 

:; 

CON.~~v"ilI 91'\ AND 
RESOU~CES ENFORCEMENT 

CONVEYANCES 

FORESTRY AND WILDLIFE 

. HiSt ORIC PRESERVATION 

LAND DIIOSION 

~nATE PARKS 
. WATER RESOURCE MANAGEMENT 

Subject: Proposed Landscaping and Sand Replenishment at the Whaler 
on Kaanapali Beach, Maui 

This is in response to new information submitted in support of your 
proposal for landscaping and sand nourishment at Kaanapali Beach, 
West Maui. 

In our February 16, 1999 letter, we suggested that a site Plan 
Approval could be obtained for the subject work. However upon re­
consideration, we have decided to defer this matter, pending 
consultation with the County of Mauii Planing Department. 

Of particular interest is the overall intent of your proposal. 
Judging by the photographs, it appears that you may be interested 
in re-constructing the walkway that was destroyed as a result of 

. coastal erosion, although this was not mentioned in your January 
13, 1999 letter. The proposed location of the walkway is an 
important factor in determining how to proceed with this proposal. 

We have sent a copy of your proposal to the County to solicit their 
input and to insure that the proposal is consistent with their 
plans, polices and procedures for work within the shoreline area. 

Thank you for your cooperation in this matter. Please call Sam 
Lemmo at 587-0381 should you have any questions on this matter. 

cc: Chairman's Office 
Maui Board Member 
Rob Mullane 
Maui County Planning Department 

Administrator 
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Raf.PB:SL STATE OF I-IAWAII; 

~QvACV.;I,IRe CEVELOF'ME~T 
PRCGRM< 

.AQI,J.6.T1Q ';~ROUR.e.Ci!l 

eOIilTINC. ANO Lx,a:.,.N fol;t:CReMION 
CCNee,wATroN "I'fO 

IICSOVRCFS ENFORCEMENT 
CONVEYANCES 
FORF.9TRI' AND WILDLIFE 
MISTO~IC ~RtSf.RVA;ION 

D~PARTMeMT 01' LANe ,4IIHI;) NATURAL REGOURCE$ 

LAHO DIVIIIIOH 

LAND OIVf~IOH 

~TATE AA~I(S 
WATER RESOURee MI'INAGCM(NT 

P.o . BOX 6:21 

HONOLULU, HAWAII 96809 

Mr. Charles Phillips APR 2 7 1999 
Director af Engine@rinq 
The Whaler on Kaanapali Beach 
2~Sl Kaanapali Parkway 
Lahaina, Maui, Hawaii 96761-1994 

Oea~ M~- Phillip~: 

Subj ect.! Pro1?os;tiild Landseapin9 and Sand Repleni~h;ment at. thQ Whaler 
on Kaanapali Beach, Ma~i 

'r'his is in ~esponse to nQW information su.bmitted in support of you.r 
proposal for landscaping and sand nourishment at Kaanapali Beach, 
West Maui . 

In our February 16, 1999 letter, we SU991!sted that a site Plan 
Ap1?roval oould be obtained for the $ubjeot work. However upon re­
consideration, we have decided to defer t.his matter, pending 
consultation with the County of Maui, Planing Department. 

Of particular int.erest is the overall intent of your proposal. 
Judging by the photo~rapha, it appears that you may be interestect 
in re-constructin9 the walkway that was destroyed as a result of 
coastal erosion, although this was not mentioned in your January 
13 I 1999 letter. The proposed location of the walkway is an 
important factor in determining how to proceed with this proposal. 

We have sent a copy of your proposal to the county to SOlicit their 
input and to insure that the proposal is consistent with their 
plans, polices and procedures for worK within the Shoreline area. 

Thank you tor your cooperation in this matter . Please call Sam 
LeIl\mO at 587-0381 shaulcl you have any questions on this matter. 

cc: Chairman's Office 
Maui Board Member 
Rob Mullane 
Maui County Planning Department 

88S9199SB8=OI 

Administrator 

H31~HM 3H~ o~o~ 8S:6B 66-6~-v~ 



C;6'd 

f A~ TRAN SMISSION 

f.}.1f;7. 

To; rp¢, I-~~ s:~ u.-t LJlII 

e COBlenlS t}tcompilnyuag j; IS tranSUllS:UO 

contain I:ol',ridential il1formatioo. intended for 
peelfi~ itldi.vid~ .. l and purpose. The IDf()rmalio 
Ii priilate J and Is legally pro~ected by law. If 1'1 
re not the hl.ltnded. recipient. YOJ,1 are berltb 
olined {h"taIlY disclosure. wpying, distributioq, 
r tl\e tali:ing of any il1:1I01:1 ill n::l.all(;c on tb 
onU:nls or tbis lel~\;Dpied io.fQriniition i3 ~Lriet1y 

pfQbibitoc::d. 

Confjd~ntiality Notice 

Total Number of }taaf;!S Included this cover Shect:® 

Additioaal Messa,e: 

Ack Ilowledg~me:nt Required: 

8869199868=01 

YES 

808 ·661- 61}110 (\loice} 
808·66J-60JJ ('/lx} 

NO 

-



8B'd 

Ref. : PB:SL 

STATE OF HAWAII 
or;PARTM!;NT OF LAND AND NATURAL RESOURCES 

LAND DIV1SIOI'I 
P.o. BOX 621 

HONO~U~U, HAWAII 96809 

APR 2 7 1999 

The Honorable John Min, Director 
County of Maui Planning Department 
200 South High Street 
Wailuku t Maui, Hawaii 96766 

Attn: Daren Suzuki: 

Dear Mr. Min: 

AQIJIICULTVP,E OEVELoo",,(f.T 
PROGRAIII 

AOVATIC RErol!R~~S 
SOATING AND OCEi\~ ~ECREATION 
~¢t.!eIiiRVATICN AND 

RE$O\JR/;SS EN.ORe~MF,NT 
!:OIW~Ti\rIC'~.et 

FORESTRY .~NO W!lQI.IFE 
JriIG'I'ORIC PRESERVATION 
LAND DI~ISION 
ST"'T~PARKS 
WI\T~fI\ A;Il.eOVR~; M .... \4AQ;:M~UT 

Subj ect: Proposed Landscaping and Sand Replenishment at the Whaler 
on Kaanapali Beach, Maui 

Please find attached material r~garding a proposal by the Whaler on 
Kaanapali Beach to do b~ach nourishment and rQ-vQgetation in th~ 
shoreline area of th~ subje~t ~roperty. WG would a~~reciat~ your 
input on this matter, since the proposal may aff~ct thQ plans, 
polices and programs of the County of Maui. 

Pl~as~ feel free to contact Sam Lemmo, at 587-0381, should you have 
any questions on thi~ matter. 

Attachments 

co; Chairman's Offi~e 
Maui Board Member 
Mau! District Land Agent 
Charles Phillips 

88(991998B8=01 

Administrator 
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STATE OF HAWAII [~F"-" 
DEPARTMENT OF LAND AND NATURAL Rq~9l,JRc'~§ (,' 

Ref . PB:SL 

Mr. Charles Phillips 
Director of Engineering 

LAND DIVISION 

P,O, BOX 621 

HONOLULU, HAWAII 96809 

FEB 1 6 1999' 

The Whaler on Kaanapali Beach 
2481 Kaanapali Parkway 
Lahaina, Maui, Hawaii 96761-1994 

Dear Mr . Phillips: 

, 1 

I I: (" 
.. -- \ I ~ .. 

AQUACULTURE DEVELOPMENT 

PROGRAM 

AQUATIC RESOURCES 
BOATING AND OCEAN RECREATION 

CONSERVATION AND 

P 
RESOURCES ENFORCEMENT 2 . CONVEYANCES ·45 FORESTRY AND WILDLIFE 

HISTORIC PRESERVATION 

i ' 
/ 

, 1 

,I 

LAND DIVISION 

STATE PARKS 

WATER RESOURCE MANAGEMENT 

Subject: Proposed Landscaping and Sand Replenishment at the Whaler 
on Kaanapali Beach, Maui 

We are in receipt of your January 13, 1999 request for landscaping 
and sand nourishment at Kaanapali Beach, West Maui, and have the 
following comments. 

According to your January 13, 1999 letter, the Whaler on Kaanapali 
-Beach lost its sidewalk, vegetation and irrigation due to erosion. 
You are currently seeking approval to nourish the area with the 
placement of approximately 4, 000 square feet of s and and 1,800 
square feet of naupaka . 

We have determined that this project could be considered a minor 
landscaping action in the Conservation District pursuant to section 
13-5-25, Hawaii Administrative Rules (HAR) , wherein landscaping is 
defined as alternation to plant cover, including trees, in an area 
of less than 10,000 square feet. 

However, before we process an application, addi tional information 
is required to help us evaluate the project impacts and scope: 

1. Submission of sand source sample and resident sand sample for 
comparative purposes . 

2 . Amount of sand calculated in cubic yards. 

3 . More detailed landscaping plan showing area of sand placement 
in relation to the eroding escarpment and the sea, and the 
location of new plantings. 

4 . Discussion of e x isting public/visitor use and the probable 
effect of the project on future use of the area. 



., -
( 

The information will allow us to determine whether the project will 
have any adverse effects on the marine environment and public use 
and access within the immediate shoreline area. In addition, the 
information will help us confirm whether the project can be 
processed as a site Plan Approval. 

Please call Sam Lemmo at 587-0381 should you have any questions on 
this matter. 

cc: Chairman's Office 
Maui Board Member 
Rob Mullane 

Uchida, Administrator 
Division 

Maui County Planning Department 
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Association of Apartment Owners 

County ofMaui Planning Dept. 
Darren Suzuki 
250 South High St. 
Wailuku, Hi. 96793 

Dear Mr. Suzuki, 

( 

'9° J[ ': I -0 F1'1 " 1 ~ l JI~ ../ .... L .J 

May 26,1999 

Per our conversation on Monday, May 24, 1999, in the past, we have requested approval for beach 
quality sand replenishment, however, because the sand has not naturally restored itself in a more 
timely manner, we are requesting approval for the following secondary plan: 

1) Beach quality sand replenishment. 
2) Construct a temporary sidewalk on the Tower IT side of the property, approximately 91 ft. 

long, 6 ft. wide, running parallel along the existing missing sidewalk. This would allow nOlth 
and south access to the property. 

3) Remove an approximate 6 ft. section of the rock wall to the south side of the property, by 
the Tower IT shower, to connect the sidewalk to the beach walkway, using 2'x2' pavers (6 ft. 
wide). 

4) Remove an approximate 5 ft. section (6 ft. wide) of naupaka, at an angle, farther down by the 
cooling tower so that the existing inside sidewalk connects to the existing beach walkway. 

When nature retillns the sand in the same location, the owners would like the option to restore the 
sidewalk to the original location. 

A schematic of the above proposed plan is enclosed for yow' review. Thanking you in advance for 
your consideration. 

Charles Philips 
Director of Engineering 

CPlljl 

248 1 KAANAPALI PARKWAY • LAHAINA. MAUl, HAWAII 96761-1994 (808) 661-6000 
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On. ~at@paU '&lac::h.. 
ibsociatkm of Ap1111numt OWflers 

County ofMaui Planning Dept. 
Darren. SumJd 
250 South H.l.gh St. 
Walluku, Hi. 96793 

Dear Mr, Suzuki. 

May 26, 1999 

Per out conversation on Monday, May 24, 1999, in the pal>'t, we have requested approval for beach 
quality sand replenishment. howev~) because: the sand has not naturally rostored itself in a more 
timely manner, we are requesting approval for the following secondary plan: 

l.) Beach quality sand teplenlshment. 
2) Construct Q tCl:Uporary sidewalk on the Tower II side of the property? approximately 91 ft. 

long, 6 ft. wid~, runnjllg parallel along the ~jsting missing sidewalk. This would allow north 
and south access to tbe property. 

3) Remove an approximate 6 ft. section of the rock we.]l to the south side ofthe property, by 
the Tower n mower, to connect the sidewalk to the beach walL.'W3.y. l1sing 2'x2' pavers (6 ft. 
wide). 

4) Remove an approximate 5 ft. section (6 ft. wide) ofnaupw, at 1m mBie, fatth~r down by thQ 
coofut.g tower so that the existing inside sidewalk connects to the existing beach walkway. 

When nature returns. the sand in the same location. the owners would like the option to restore the 
sidewalk to the originallooation, 

A schematic of the above proposed plan is enclosed for your review. Thanking you:in adv~ce f.or 
your consideration. 

Sincerely~ 

Charles Philips 
Director of Engineering 

CP/ljl 

2481 KAANAPALI PARKWAY • LAHAINA. MAuL HAWAII 06761.1904 • (808) 601-6000 

EHHI9199seS-OI 
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JAMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

April 20, 1999 

Mr. Charles Philips, Director of Engineering 
The Whaler 
2481 Kaanapali Parkway 
Lahaina, Hawaii 96761 

Dear Mr. Philips: 

RE: Special Management Area (SMA) Minor Permit Third Amendment 
for a Time Extension to Retain Portable Stairways Fronting the 
Whaler Condominium, TMK: 4-4-08:01 Lahaina," Islflnd of Maui, 
Hawaii (SM2 980051) (SSA 980011) 

The Maui Planning Department (Department) has reviewed the above-referenced 
request dated March 25, 1999, and conducted a site inspection of the property on 
April 1, 1999. 

The Department still finds that the beach fronting the pool and Tower II has not 
fully recovered. In order to ensure safe access to and from the beach, your request 
is hereby granted, subject to all of the conditions placed on the original permits 
(SM2 980051) (SSA 980011), provided that Condition No.4 shall be amended to read 
as follows: 

"4. The stairway fronting the pool and Tower II shall be removed no 
later than August 31, 1999, or sooner, should the beach recover 
to a point where safe access to and from the shoreline can be 
accommodated. " 

Please be advised that illl redevelopment of the property shall require review and 
approval from the Department. These activities shall include sidewalk repairs, 
landscaping, and irrigation. 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243"7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634 



Mr. Charles Philips, Director of Engineering 
April 20, 1999 
Page 2 

( 

Thank you for your cooperation. If additional clarification is required, please 
contact Mr. Daren Suzuki, Staff Planner, of this office at 243-7735. 

JEM:DMS:cmb 

Very truly yours, 

JOHN E. MIN 
Director of Planning 

c: Clayton Yoshida, AICP, Deputy Director of Planning 
Daren M . Suzuki, Staff Planner 
LUCA (2) 
98/SSA CZM File 
98/SM2 Minor Permit File 
General File 
(S:\ALL\DAREN\SMAMINOR\WHALER.AM3) 



JAMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

Isaac Hall, Esq. 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

April 7, 1999 

2087 Wells Street 
Wailuku, Hawaii 96793 

Dear Mr. Hall: 

RE: The Whaler at Kaanapali Beach 

In response to your letter dated March 22, 1999, the Maui Planning Department 
offers the following answers to your numbered questions. 

1. No. The rule in effect when the permit was granted on 
October 18, 1993 was Article II, Special Management Area Rules 
and Regulations of the County of Maui. However, both rules are 
the same, with the exception of Subsection (f). 

2. Yes. 

3. No. 

4. We have no record of plans submitted with the October 18, 1993 
approval. Regardless, it was conditional at the time that the 
walkway shall be constructed of prefab concrete pavers similar to 
Kaanapali Shores. Therefore, it is likely that plans were not 
submitted to reflect this condition. 

5. No. 

6. No. 

7. No. 

8. No. 

250 SOUTH HIGH STREET. WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243-7735: ZONING DIVISION (808) 243-7253: FACSIMILE (808) 243-7634 



Isaac Hall, Esq. 
April 7, 1999 
Page 2 

9. No. 

Should you have any questions, please contact Mr. Daren Suzuki, Staff Planner, 
of this office at 243-7735. 

Very truly yours, 

Director of Planning 

JEM:DMS:cmb 
c: Clayton Yoshida, AICP, Deputy Director of Planning 

Daren Suzuki, Staff Planner 
Project File 
General File 
S :\ALL \DAREN\ WHALER. RE3 



OF COUNSEL: 

G . RICHARD GESCH 

Hand Delivery 

Mr. John Min, Director 

ISAAC DAVIS HALL 
ATTORNEY AT LAW 

2087 W ELLS STREET 

WAILUKU. MAUl. HAWAII 9679399 ['IAR 22 P 4 :0 1 
(8 0 8 ) 244- 90 17 

FA X ( 8 0 8 ) 244 - 6775 

March 22, 1999 

Mr. Darren Suzuki, Staff Planner 
Planning Department, County of Maui 
250 S. High St. 
Wailuku HI 96793 

Re: Amendments to SMA Permits 

Dear John Min and Darren Suzuki: 

Through your letter dated February 4, 1999, you have provided answers 
to the questions which we submitted in my letter dated December 11, 1998. We 
subsequently met to discuss these answers and the current situation at the 
Whaler. There was a need to clarify Questions 3 and 4 and the answers to 
those questions. We trust that your answers to the following questions will do 
so: 

1. The Special Management Area ("SMA") Rules and Regulations of 
the Maui Planning Commission state, in §12-202-17, the following with respect 
to amendments to SMA permits: 

§12-202-17 Amendments to and determinations of permit terms, 
conditions, and time stlpulations. (a) Any person who has been 
issued a special management area emergency permit, minor permit, 
or use permit may request the director or commission, as 
appropriate, to amend, delete, or determine any terms, conditions 
or time stipulations placed upon such permit. 

(b) Any person seeking to amend, delete, or determine a 
permit condition shall file an application with the department in a 
form provided by the department, the content of which shall 
include: 

(1) The term, condition, or time stipulation to be amended, 
deleted, or determined; 

(2) If an extension of a time stipulation is requested, the 
length of time extension desired; 

(3) The reasons for the requested amendment, deletion or 
determination; 

(4) An administrative fee as established in the county 
budget; and 



( 

(5) Any other infonnation and documentation requested by 
the director. 

(f) Findings of fact, conclusions of law, and decision and 
order for any special management area use pennit application 
seeking to amend, delete, or determine permit tenns, conditions, 
and time stipulations shall be issued in accordance with the rules 
of practice and procedure of the commission in effect when action 
is taken and the review gUidelines as set forth in section 12-202-
11. [Eff. January 1, 1994 am September 28, 1997] (Auth: HRS 
§§91-2, 205A-29, 205a-30) (Imp: HRS §205A-26, 205A-29) 
(Emphasis added.) 

Is this the rule with respect to amendments to SMA pennit which was in effect 
in 1993? 

2. Was an SMA minor pennit issued by the Planning Director on 
October 18, 1993 to the Whaler at Kaanapali Beach for certain sidewalk 
improvements? 

3. Was the aforementioned SMA permit issued on an "emergency" 
basis? 

4. Were project plans submitted with the application for the 
aforementioned SMA pennit and, if so, would you kindly identifY them and 
allow us to review and copy them? 

5. Was a written application ever submitted by the Whaler to amend 
the tenns and conditions of the aforementioned SMA minor pennit? 

6. Were project plans attached to the application for the amendment 
of tenns and conditions to the aforementioned SMA pennit and if so would you 
kindly identifY them and allow us to review and copy them? 

7. Did the Planning Director approve in writing any application 
requesting an amendment to the aforementioned SlVL.J\ permit? 

8. Were project plans identified in any approval by the Planning 
Director in his approval of any application for an amendment to the tenns and 
conditions of the aforementioned SMA permit and, if so, would you kindly 
identifY them and allow us to review and copy them? 

9. Does HRS 205A or the Rules and Regulations of the Maui 
Planning Commission any where authorize the issuance of verbal SMA pennits 
or amendments to SMA permits and, if so, kindly identifY the provisions which 
allow for the verbal issuance of pennits? 



( 
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We believe that these questions are straightforward and can be answered 
based upon a review of the record and applicable rules in fairly short order. 
Thank you in advance for doing so. 

If you have any questions about any of the above, please do not hesitate 
to cont ct me. I look forward to hearing from you. 

IH/jp 

nce~1~ yours, 

I laac l}--

cc: Charles Fox 



JAMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

February 4, 1999 

Isaac Hall, Esq. 
2087 Wells Street 
Wailuku, Hawaii 96793 

Dear Mr. Hall: 

RE: The Whaler at Kaanapali Beach 

This letter is in response to your letter dated December 11, 1998 regarding 
violation of Special Management Area (SMA) regulations. 

After lengthy research and investigations of our records, we offer the following 
comments to your inquiries: 

1. Was the concrete walkway authorized through the 1988 SMA 
Minor Permit actually constructed in accordance with the plans 
dated March 29, 1988? 

Response: Unable to verify. We have no record of an inspection 
being conducted after the project was complete, nor can we locate 
plans dated March 29, 1988. Although a copy of these plans 
could possibly be obtained from the project architect, an 
investigation would not be feasible at this time since we also have 
no inspection record of the 1985 and 1993 construction. 
Moreover, this 1988 sidewalk may not even exist today. 

2. If the sidewalk construction which took place based upon the 
1988 SMA Minor Permit was not constructed in accordance with 
plans dated March 29, 1988, what are the corrective actions 
(removal, fines) required by the applicable rules and regulations? 

Response: Enforcement for noncompliance to conditions 
established with an SMA Permit are found in Section 12-202-23 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253: FACSIMILE (808) 243-7634 



Isaac Hall, Esq. 
February 4, 1999 
Page 2 

of the SMA Rules for the Maui Planning Commission. Corrective 
actions could include one or a combination of the following: 1) 
removal, 2) fines, 3) immediate application for appropriate permits, 
and 4) removal and reconstruction in accordance with approved 
plans. Corrective actions are determined case-by-case, based on 
individual circumstances. 

3. Based upon the Rules and Regulations of the Maui Planning 
Commission, is it not true that an amendment or modification to 
any SMA permit, including an SMA Minor Permit, can only take 
place in accordance with Section 12-202-17 of the Rules and 
Regulations of the Maui Planning Commission? 

Response: Yes. Pursuant to said section, any person who has 
been issued an SMA Minor Permit may request the director or 
commission, as appropriate, to amend any terms or conditions 
placed upon such permit. 

4. Is it not true that the SMA Minor Permit issued on 
October 18, 1993 was never amended or modified in accordance 
with the procedures established in Section 12-202-17 to permit 
"breakaway slab joint construction?" 

Response: Yes. Although modifications were not formally 
acknowledged by the director in writing, there was an 
understanding between The Whaler and the Department that the 
proposed walkway would be constructed with the "breakaway 
slab joint material" by way of letter dated November 30, 1993. 

5. What corrective action (removal, fines) do your rules and 
regulations require if the sidewalk constructed through the 1993 
SMA Minor Permit was not: 

a. Prefab concrete pavers (not grouted or fastened 
together); or 

b. Breakaway slab joint construction. 

and was instead, in effect, a solid concrete walkway? 



Isaac Hall, Esq. 
February 4, 1999 
Page 3 

Response: Same as Response No.2. 

6. What corrective actions (removal, fines) are necessary according 
to your Rules and Regulations if the remnants of the 1988 and 
1993 sidewalks, which were visible as of June 22, 1998, were 
not removed within two weeks of that date? 

Response: Same as Response No.2. 

7. What corrective actions (removal, fines) are necessary according 
to your Rules and Regulations if the remnants of the 1988 and 
1993 sidewalks now lie, in part or wholly, seaward of the 
Shoreline Setback Area on what is now public property? 

Response: Same as Response No.2. It should be noted that the 
Department of Land and Natural Resources also has the jurisdiction 
for enforcement of structures seaward of the shoreline. 

8. Did representatives of The Whaler obtain permits from the 
Department of Land and Natural Resources, Division of Boating 
and Ocean Recreation prior to initiating the construction authorized 
in the 1998 SMA Minor Permit? 

Response: Yes. 

9. Did the sidewalk which was constructed in 1988 and 1993 affect 
beach processes? 

Response: Both sidewalk(s) did not affect beach processes when 
they were approved and constructed. When the shoreline reached 
and undermined the sidewalk structure, it is likely that beach 
processes were affected during these short-term erosion events. 
Although we have no record of an inspection being done to verify 
the impacts of the sidewalk to beach processes, these impacts 
were recognized through conditions of the 1998 SMA Minor 
Permit. Condition No. 6 of said permit states that all fallen 
sidewalk debris shall be removed from the beach area. 



Isaac Hall, Esq. 
February 4, 1999 
Page 4 

10. Did the sidewalk which was constructed In 1988 and 1993 
artificially fix the shoreline? 

Response: Both sidewalk(sl did not artificially fix the shoreline 
when they were approved and constructed. When the shoreline 
reached and undermined the sidewalk structure, it is likely that the 
structure did artificially fix the shoreline during these short-term 
erosion events. Again, this issue was recognized by requiring the 
applicant to remove all fallen sidewalks through a condition of the 
1998 SMA Minor Permit. 

We apologize for the delay in our response and thank you for your patience and 
understanding. We have attempted to answer these questions fully and without 
equivocation and trust that the foregoing will put this matter to rest . 

Of course, we reserve the right to modify or supplement statements in this letter 
as appropriate, based on any other information or evidence discovered after the date 
of this letter. 

Should you have any questions, please contact Mr. Daren Suzuki, Staff Planner, 
of this office at 243-7735 . 

JEM:DMS:cmb 

Very truly yours, 

&~~/'-
JOHN E. MIN 
Director of Planning 

c: Clayton Yoshida, AICP, Deputy Director of Planning 
Aaron Shinmoto, Planning Program Administrator 
Charles Villalon, Jr., Zoning Inspector 
Daren Suzuki , Staff Planner 
Project File 
General File 
(S:\ALL\DAREN\SMAMINOR\WHALER.VI 2 ) 
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JAME'S":'KIMO" APANA 

Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

January 28, 1999 

Isaac Davis Hall, Esq. 
2087 Wells Street 
Wailuku, Hawaii 96793 

Dear Mr. Hall: 

Re: Special Management Area Violation at The Whaler at Kaanapali 
Beach. Lahaina. Island of MauL Hawaii 

As a follow-up to the Maui Planning Department's (Department) letter dated 
December 21, 1998, please be advised that this matter is still under research and 
investigation. Therefore, it is anticipated that the Department will be able to respond 
to your letter dated December 11, 1998 by mid-February, 1999. 

The Department trusts that you understand that this additional time is necessary 
to answer your questions fully and without equivocation. Thank you for your patience 
and understanding in this matter. 

Should you have any questions, please contact Mr. Daren Suzuki, Staff Planner, 
of this office at 243-7735. 

Very truly yours, 

JOHN E. MIN 
Director of Planning 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253: FACSIMILE (808) 243-7634 



LINDA LINGLE 
Mayor 

LISA M. NUYEN 
Director 

DONALD A. SCHNEIDER, II 
Deputy Director 

Isaac Hall, Esq. 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 
December 21, 1998 

2087 Wells Street 
Wailuku, Hawaii 96793 

Dear Mr. Hall: 

Re: The Whaler at Kaanapali Beach 

CLAYTON I. YOSHIDA 
Planning Division 

AARON H. SHINMOTO 
Zoning Administration and 

Enforcement Division 

This letter is in response to your letter dated December 11, 1 998 regarding 
violation of Special Management Area regulations. 

Please be advised that your request would appear to require lengthy research 
and investigations of this matter over the past ten (10) years. As such, it is 
anticipated that additional time is needed to adequately and accurately analyze the 
issues raised, perhaps thirty (30) days. 

Should you have any questions, please contact Mr. Daren Suzuki, Staff Planner, 
of this office at 243-7735. 

LMN:DS:osy 

Sincerely, 

{;Mv IU -N r4fU1 
LISA M. NUYEN 
Director of Planning 

c: Aaron Shinmoto, PE, Planning Program Administrator 
Clayton Yoshida, AICP, Planning Program Administrator 
Charles Villalon, Jr., Zoning Inspector 
Daren Suzuki, Staff Planner 
Project File 
General File (S :\ALL\DAREN\WHALER .VIO ) 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243-7753; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634 
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ISAAC DAVIS HALL 

ATTORNEY AT LAW 

OF C OUNSEL : 2 0 B7 WELLS STREET 

G . RICHARD GE5CH WAILUKU, MAUl , HAWAII 96793 

(8 08) 244 - 901 7 
"98 DEC 11 r J :s 9 

FA X ( 808) 244 - 6775 c· [ ~~; T ~: F F 1 _ .' . ~ I ' t • I' , 

December 11, 1998 

Via Hand Delivery 

Ms. Lisa M. Nuyen, Planning Director 
Planning Department, County of Maui 
250 S . High St. 
Wailuku HI 96793 

1 
~. . 

Re: Inquiry Regarding Violation of SMA Permit Conditions and SMA Laws 
and Regulations 

Dear Lisa Nuyen: . 

This letter is written on behalf of Charles Fox who, with his wife, owns 
two apartments at The Whaler on Kaanapali Beach. Mr. Fox has become aware 
of various violations by representatives of The Whaler of Special Management 
Area ("SMA") permit terms and conditions and the SMA law and regulations. 
He has attempted, without success, to resolve these matters internally within 
The Whaler and informally through communications with Maui Planning 
Department staff. 

Mr. Fox believes that a disclosure of the facts and circumstances 
concerning the sidewalk construction to the Maui Planning Department and its 
enforcement offici a ls is now requ5rerl on a formal basis to determine once and 
for all what corrective actions these violations reqUire. 

We believe that you are aware of the factual background. We will 
reiterate it for convenience. 

Part III of Chapter 205A HRS deals with construction within the 
Shoreline Setback Area. These provisions forbid structures which "affect beach 
processes" or "artifiCially fix the shoreline." Structures which were approved 
prior to 1989 may not be enlarged without a variance. 

If a structure lies seaward of the shoreline, so long as any part of that 
structure lies within the Shoreline Setback Area, the entire structure is deemed 
to be within the Shoreline Area. No variance may be granted, according to HRS 
§205A-46(c}, unless appropriate conditions are imposed: 

(1) To maintain safe lateral access to and along the 
shoreline or adequately compensate for. its loss; 

(2) To minimize risk of adverse impact on beach processes; 



(3) To minimize risk of structures failing and becoming loose 
rocks or rubble on public property and 

(4) To minimize adverse impacts on public views to, from 
and along the shoreline. (Emphasis added.) 

HRS Chapter 205A has at all pertinent times contained objectives and 
policies against "hardening" of the shoreline because of the resulting adverse 
impacts through coastal processes including erosion and diminishment of 
sandy beaches in front of neighboring properties. At all pertinent times, the 
Maui Planning Department has opposed the construction of solid concrete 
walkways within the Shoreline Setback Area because these walkways cause the 
hardening discussed above. 

The "Beach Management Plan for Maui" dated December 1997 restates 
these policies, particularly on page 30 which states: 

Certain shoreline structures have been shown to have an impact 
on coastal processes .... Concrete sidewalks ... historically have 
been permitted within the shoreline setback area as "minor 
structures." Some of these existing structures are threatened by 
coastal erosion or hinder the normal coastal processes. The 
shoreline setback rules should be amended to regulate these type 
of permanent and immovable structures within the shoreline area 
by limiting minor structures to those that are portable, 
expendable, or under a certain dollar value. If the structure is 
threatened by coastal erosion or has an adverse effect on shoreline 
processes, the structure should be conditionally relocated or 
removed. (Emphasis added.) 

In 1988, The Whaler constructed and repaired a solid concrete walkway 
within the Shoreline Setback Area. An SMA minor permit was issued in 1988 
permitting sidewalk reconstruction in accordance with plans dated March 29, 
1988 as prepared by Gholkar and Associates, Inc. These plans call for 
"breakaway" slab construction. Those portions of the sidewalk reconstructed in 
1988 do not appear to have been built in compliance with these plans. 

After Hurricane Iniki, the sidewalk was again undermined. 
Representatives of The Whaler applied for an SMA minor permit and Shoreline 
Setback Approval to replace the concrete sidewalk. See 93/SM2-219 and 
93/SSA-010. These permits were issued on October 18, 1993. Two conditions to 
these permits were the following: 

1. That the walkway shall be constructed of prefab 
concrete pavers similar to the Kaanapali Shores walkway. 

2. That said pavers shall not be grouted or fastened 
together. 

Representatives of The Whaler requested an amendment to these permits 
through which the Board of Directors of The Whaler would be given the 
latitude to make the decision on the type of materials to be used. Then-
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Planning Director Brian Miskae replied on November 5, 1993 that the Planning 
Department would not object to prefab concrete pavers being grouted, also 
stating that: " ... we still have problems, however, with a solid concrete 
walkway." (Emphasis added.) 

This SMA permit was not thereafter modified or amended in writing as is 
required by the Maui Planning Commission Rules and Regulations. A meeting 
was conducted and a self-serving letter dated November 30,1993 was sent to 
"Ann Cua, Deputy Planning Director," advising that " ... our beach front 
sidewalk repair will be of breakaway slab joint construction." The 1993 permits 
were never amended properlyin writing and in accordance with the applicable 
regulations to allow this type of construction. See the procedure reqUired in 
§12-202-17. 

The remnants of the 1988 sidewalk were left buried in the sand mostly 
seaward of the Shoreline Setback Area. The sidewalk repairs were not made in 
conformity with the SMA minor permit. They were not constructed of grouted 
pavers or, in the alternative, constructed of breakaway slab joint construction 
as described in the 1988 plans of Gholkar and Associates. In addition, concrete 
piers were constructed which are not shown on any approval plans. 

By virtue of strong wave action, through an unnamed storm in 1998, the 
solid concrete walkway was undermined once again. These waves also 
uncovered the remnants of the 1988 and 1993 sidewalks. The erosion also 
made plainly visible the concrete piers which had been used, which had never 
been authorized by Maui County, in any fashion. 

We enclose copies . of two pictures and a newspaper article which were 
published on June 25, 1998. The two pictures show the concrete piers which 
had been used as well as the remnants of the 1988 and 1993 sidewalks. The 
picture in The Maui News shows workers attempting to remove remnants of the 
sidewalk. 

Even though Maui County Rules and Regulations have provisions 
providing for the application for and receipt of SMA permits on an emergency 
basis, representatives of The Whaler placed sand bags in the area and did some 
shoring up of the sidewalk, without any permits. Enforcement action, 
including violations and penalties, was contemplated through a referral to 
Francis Cerrizo of the Enforcement Division. Later, representatives of The 
Whaler were allowed to apply for after the fact permits and, to date, no 
violations and penalties have been assessed for the construction which took 
place without proper permits. 

According to County spokesman Lloyd Yonenaka, the SMA minor permit 
requires any sidewalk debris and vegetation to be removed within two weeks. 
Instead of removing the remnants of the 1988 and 1993 sidewalks, they were 
buried in the sand. This had the effect of burying the evidence which shows 
that the repairs performed in 1988 and 1993 were not undertaken in 
accordance with the SMA permits or the SMA rules and regulations. The three 
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pictures which we hereby present show the sidewalk remnants. These remnants 
cannot be allowed to remain buried; they must be uncovered and removed and 
be used as evidence of the type of construction employed. 

An SMA minor permit and Shoreline Setback Approval for the placement 
of sand bags, the construction of three temporary stairways and the placement 
of a safety hand railing along the existing sidewalk was granted on June 22, 
1998. See SM2 980051 and SSA 980011. Pertinent conditions to the permit 
were as follows: 

4. That stairway construction shall be temporary and 
portable and shall be removed no later than August 31, 1998. 

6. That all sidewalk debris, including the fallen sidewalk 
from the Hurricane Iniki that is exposed shall be removed from the 
beach area within two (2) weeks from the date of this permit. 

7. That appropriate permits shall be obtained from the 
Department of Land and Natural Resources, Division of Boating 
and Ocean Recreation, prior to initiation of construction. 

8. That this permit is an after-the-fact approval for the 
placement of the sand bags. All sand bags shall be removed after 
the construction of the stairway. (Emphasis added.) 

The Whaler representatives have not yet removed the stairway. The sidewalk 
debris was not removed vvithin two "weeks of the date of the permit and still has 
not been removed. The sand bags were removed after the construction of the 
stairway. 

Permits were not obtained from the Department of Land and Natural 
Resources ("DLNR"), prior to the initiation of construction. The three pictures 
show that the sidewalk now lies primarily on the seaward side of the shoreline 
which is state-owned and within the Conservation District. To our knowledge, 
no permits or approvals were obtained from DLNR for the work on the 
sidewalks undertaken in the Conservation District. The pictures we enclose 
show that this work was being conducted in the Conservation District. 

Due to the erosion, the shoreline has moved inwards and the sidewalk 
now lies largely "makai" of the shoreline, within the Conservation District. 
Hence, The Whaler must obtain a Conservation District Use Permit and an 
easement from the State of Hawaii if its sidewalk is to remain in the same 
general location. We have also been reliably informed that representatives of 
The Whaler are seekin~ rlpnrowtl for hea~h "nOluishment." This mayor may not 
be an appropriate resp~ns~. We are concerned that this "nourishment" not be 
permitted until and unless the sidewalk remnants are unearthed and removed. 

The Shoreline Setback Rules of the County of Maui forbid structures 
which impede the natural movements of the shoreline or affect beach processes 
or artificially fix the shoreline. It should be obvious that the sidewalk 
construction in 1988 and in 1993 has, in fact, impeded the natural movement 
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of the shoreline and affected beach processes and artificially fixed the 
shoreline. 

We believe that The Whaler's representatives have violated Chapter 205A 
with respect to construction within the Special Management Area and with 
respect to construction within the Shoreline Setback Area. 

The Maui Planning Commission SpeCial Management Area Rules contain 
provisions with respect to enforcement. See §12-202-23. Any development 
which has not received a required SMA permit or complied with conditions 
established with such a permit "shall be removed" or the violation shall be 
corrected by immediate application for the appropriate permit. Under these 
circumstances, a permit cannot be granted for the sidewalks actually 
constructed by The Whaler's representatives because what was constructed 
could not be permitted based upon the laws discussed above. As such, removal 
is the proper remedy. §12-202-23(b). When any part of the structure is on 
private property, for purposes of enforcement, the development shall be 
construed as being entirely within the Special Management Area, as is the case 
here. As such, your rules reqUire that a Notice of Violation and Order be issued 
and fines imposed for these violations. 

We present the following issues for you and your enforcement officials. In 
answering them, please apply your rules and regulations and not practices 
which may have taken place at a certain time which are at variance with these 
rules. 

1. Was the concrete walkway authorized through the 1988 SMA 
minor permit actually constructed in accordance with the plans dated March 
29, 1988? 

2. If the sidewalk construction, which took place based upon the 
1988 SMA minor permit was not constructed in accordance with plans dated 
March 29, 1988, what are the corrective actions (removal, fines) required by the 
applicable rules and regulations? 

3. Based upon the Rules and Regulations of the Maui Planning 
Commission, is it not true that an amendment or modification to any SMA 
permit, including an SMA minor permit, can only take place in accordance with 
§12-202-17 of the Rules and Regulations of the Maui Planning Commission? 

4. Is it not true that the SMA minor permit issued on October 18, 
1993 was never amended or modified in accordance with the procedures 
established in § 12-202-17 to permit "breakaway slab j oint construction"? 

5. What corrective action (removal, fines) do your rules and 
regulations reqUire if the sidewalk constructed through the 1993 SMA minor 
permit was not: 

a. Prefab concrete pavers (not grouted or fastened together); or 
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b. Breakaway slab joint construction 
and was instead, in effect, a solid concrete walkway? 

6. What corrective action (removal, fines) is necessary according to 
your Rules and Regulations if the remnants of the 1988 and 1993 Sidewalks, 
which were visible as of June 22, 1998, were not removed within two weeks of 
that date? 

7. What corrective actions (removal, fines) are necessary according to 
your Rules and Regulations if the remnants of the 1988 and 1993 sidewalks 
now lie, in part or wholly, seaward of the Shoreline Setback Area on what is 
now public property? 

8. Did the representatives of The Whaler obtain permits from the 
Department of Land and Natural Resources, Division of Boating and Ocean 
Recreation, prior to initiating the construction authorized in the 1998 SMA 
minor permit? 

9. Did the sidewalk which was constructed in 1988 and 1993 affect 
beach processes? 

10. Did the sidewalk which was constructed in 1988 and 1993 
artifiCially fix the shoreline? 

Kindly respond to each and every one of these questions fully and 
without equivocation so that these issues can be put to rest. 

Please contact me at your convenience to discuss the above. I look 
forwart~O hearing from you. 

IflcerelCurs, 
J' 

<::------ --I 
Isr ac Hall 

IH/jp \ 
cc: Charles Fox 
Enc!. 
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LlN[;A LINGLE 
Mayor 

LISA M. NUYEN 
Director 

DONALD A. SCHNEIDER, II 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

Isaac Davis Hall, Esq. 
2087 Wells Street 
Wailuku, Hawaii 96793 

Dear Mr. Hall: 

October 30, 1998 

CLAYTON I. YOSHIDA 
Planning Division 

AARON H. SHINMOTO 
Zoning Administration and 

Enforcement Division 

RE: Construction of Sidewalk Fronting The Whaler Condominium at 
Kaanapali Beach, TMK: 4-4-8:02, Kaanapali, Island of Maui, 
Hawaii 

The Maui Planning Department (Department) has reviewed your letters of 
October 2, October 23, and October 27, 1998 and provides the following response: 

On October 18, 1993, the Department issued <;I ,~pecial Management 
Area (SMA) Minor Permit (SM2 930219) and Shoreline Setback Approval 
(SSA 930010) to The Whaler Condominium for. the installation of prefab 
concrete pavers similar to the Kaanapali Shores Walkway. The permit 
required that the pavers not be grouted or fastened together. 

The Whaler Condominium, by letter dated October 22, 1993, referenced 
the above permits and requested that the prefab concrete pavers be 
grouted to avoid potential liability problems with the pavers shifting with 
the movement of the sand. By letter dated November 5, 1993, the 
Department confirmed that it would not object to grouting of the 
concrete pavers. The Department further indicated that because of 
impacts on the shoreline, it was still opposed to a solid concrete 
walkway. After the letter was issued, the applicant requested additional 
clarification on the sidewalk construction by telephone. After 
discussions, it was the understanding of the Department that the 
proposed walkway would be constructed with the "break~away slab 
joint" material. 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243-7753; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634 



Isaac Davis Hall, Esq. 
October 30, 1998 
Page 2 

In any event, it was never specifically represented nor did the Department 
have any detailed discussions regarding the use of rebar and/or footings 
as part of the sidewalk construction. The condominium is'representing 
that the sidewalk was constructed with a "slip-joint" design which 
contains rebar in twelve (1 2) foot sections. The Department did not 
inspect the project and is unable to verify if the "slip-joint" design meets 
the intent of "break-away slab joint" construction. A licensed 
professional engineer would be able to verify if the "slip-joint" design, 
which includes the installation of rebar, qualifies as "break-away slab 
joint" construction. 

Th~/Department has recently issued a Special Management Area (SMA) 
.;M"inor Permit (SM2 980051 )for the placement of sandbags, construction 
of three (3) temporary stairways to provide access to the beach and 
placement of a safety hand railing along the existing sidewalk at the 
Whaler Condominium. The Department has gone on record indicating 
that all redevelopment of the property including sidewalk repairs, 
landscaping and irrigation, shall require review and approval from the 
Department. At such time as permit applications are received by the 
Department, you will be notified of such applications. 

The Department hopes this clarifies the actions and position of the Department 
to date relative to shoreline hardening and the Whaler Condominium. If further 
clarification is required, please contact Ms. Ann T. Cua or Mr. Daren Suzuki, Staff 
Planners, of this office at 243-7735. 

Sincerely, 

LISA M. NUYEN 
Director of Planning 



Isaac Davis Hall, Esq. 
October 30, 1998 
Page 3 
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c: Clayton Yoshida, AICP, Planning Program Administrator 
Aaron Shinmoto, PE, Planning Program Administrator 
Ann T. Cua, Staff Planner 
Daren Suzuki, Staff Planner 
Robert Roland, Esq. (Attorney for The Whaler Condominium) 
Project File 
General File 
(s: \all\ann\whaleris.aac) 

/ ' 



ISAAC DAVIS HALL 
ATTORNEY AT LAW 

OF COUNSEL: 2087 WELLS STREET 

G. RICHARD GESC H WAILUKU, MAUl, HAWAII 96793 

Via Facsimile and U.S. Mail 
243-7634 

(sos) 244-9017 

FAX (SOS) 244-6775 

October 27, 1998 

Mr. Clayton Yoshida, Supervising Planner 
Planning Department 
County of Maui 
250 S. High St. 
Wailuku HI 96793 

( 

'98 !JCT 29 P 4 :04 

Re: Any Application for a Special Management Area Permit and/or Shoreline 
Setback Approval for a Sidewalk at The Whaler Condominium, TMK: 
4-4-08:01, Lahaina, Hawaii 

Dear Clayton Yoshida: 

This letter is written on behalf of Mr. Charles Fox who is, with his wife, 
the owner of an apartment within The Whaler on Kaanapali Beach. It is our 
understanding that The Whaler will soon be submitting an application for a 
Special Management Area Permit and/ or a Shoreline Setback Approval to 
replace a portion of its makai sidewalk and for other improvements in 
conjunction with the sidewalk. 

We request prior notification of any such application which may be 
submitted or of any hearing which may be scheduled on the above-captioned 
permits. This prior notice is requested pursuant to the statutory authority 
found within HRS §205A-29(a). Kindly make sure that no action is taken on 
any such permit or approval requests before my client and I have had an 
opportunity to review any application which may be submitted. 

Thank you for your consideration of these matters . Please contact me if 
you ha , e any questions about any of the above. I look forward to hearing from 
you. ; 

j ncerelvr:-

I ac Hall 
IH/jp 
cc: Carles Fox 

Ann Cua 
Darren Suzuki 
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ISAAC DAVIS HALL 

OF COUNSEL: 

G . RICHARD GESCH 

Via Facsimile and U.S. Mail 
243-7634 

Ms. Ann Cua, Staff Planner 
Planning Department 
County of Maui 
250 S. High St. 
Wailuku HI 96793 

ATTORNEY AT LAW 

20B7 WELLS STREET 

WAILUKU , MAUl, HAWAII 96793 

(BOB) 244-9017 

FAX (BOB) 244-6775 

October 23, 1998 

'98 OCT 26 P12 :58 
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Mr. Darren Suzuki, Staff Planner 
Planning Department 
County of Maui 
250 S. High St. 
Wailuku HI 96793 

Re: Construction and Destruction of Sidewalk Fronting The Whaler at 
Kaanapali Beach 

Dear Ann Cua and Darren Suzuki: 

This letter will serve as a record of our conversations several days ago. 
You both confirmed that the 1993 SMA minor permit for the sidewalk at The 
Whaler on Kaanapali Beach did not permit the use of rebar or the construction 
of piers underneath the sidewalk and that if rebar was used or if any piers were 
constructed, they would have to be removed. 

In addition, Darren Suzuki confirmed that one purpose of the 1998 SMA 
permit was to remove the remnants of the collapsed sidewalk which had 
originally been constructed in 1988 or 1993. 

Please contact me about the above and, especially if the above does not 
accurate represent your statements. I look forward to hearing from you. 

IH/jp 

erelY~ 

ac Hall 

cc: Charles Fox 
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ISAAC DAVIS HALL 

OF COU NSEL : 

G . RICHARD GESCH 

Via Hand Delivery 

Ms. Ann Cua, Staff Planner 
Planning Department 
County of Maui 
250 S. High St. 
Wailuku HI 96793 

ATTORNEY AT LAW 

2087 WELLS STREET 

WAILUKU, MAUl , HAWAII 96793 

(SOS) 244-9017 
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October 2, 1998 

Mr. Darren Suzuki, Staff Planner 
Planning Department 
County of Maui 
250 S. High St. 
Wailuku HI 96793 

Re: Construction and Destruction of Sidewalk Fronting The Whaler at 
Kaanapali Beach; TMK No. 

Dear Ann Cua and Darren Suzuki: 

This letter is written on behalf of Charles D. Fox, III, who, with his wife, 
owns an apartment at The Whaler on Kaanapali Beach. He is concerned that 
the sidewalk fronting The Whaler has been constructed and/or demolished in 
1988, in 1993 and again currently in violation of the permit requirements 
established by the Coastal Zone Management Act and the Rules of the Maui 
Planning Commission. His concerns are based upon (1) the integrity of the 
permit process (which must be maintained to assure that the objectives, 
poliCies and gUidelines of HRS 205A are met), (2) the persisting problems which 
occur when fixed structures are constructed within the shoreline area and 
coastal erosion and sand migration occur, (3) the physical harm which may 
result to members of the public and Whaler apartment owners and their guests 
when previously undermined portions of the sidewalk are not removed and are 
left immediately below the surface of the sand and (4) the cost and potential 
liability to Whaler homeowners which occurs when there has been no 
compliance with the Coastal Zone Management Act and the Rules of the Maui 
Planning Commission and the Planning Department does not take 
responsibility for enforcement. 

Mr. Fox initiated a good faith inquiry to determine the facts and 
circumstances surrounding the construction and demolition of the sidewalk in 
1988, in 1993 and currently. The attorney for The Whaler, Mr. Robert Rowland, 
has represented that all necessary permits were obtained and that the sidewalk 
has been constructed in 1988, in 1993 and currently in compliance with 
permits which were obtained. Our investigation shows that this is not true. 
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Mr. Rowland recently sent us a letter which is enclosed for your review. 
The construction plans and necessary permits (or amended permits) were not 
enclosed. Mr. Rowland represents that various events took place during 
meetings with Ann Cua, Brian Miskae and others which are not supported by 
the documents which he has produced. In addition, we have reason to believe 
that what actually took place in meetings with Planning Department 
representatives was different in critical ways from what Mr. Rowland has 
represented. Other attendees of these meetings with the Planning Department 
recollect that no amendment to the 1988 permit was agreed upon and this is 
substantiated by the fact that the Planning Director never issued any amended 
permit which is required by Planning Commission Rules and by standard 
practice. 

We provide you with this opportunity to review and comment upon the 
representations made about the Planning Department in his letter. 

Please contact me at your earliest convenience to discuss the foregoing. I 
look fo ard to hearing from you. 

IH/jp 

I cere,~~ 

c Hall 

cc: Whaler Owners Group 
Enc!. 
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PAUL R. MANCINI* 
ROBERT E. ROWLAND* 
THOMAS D. WELCH, JR. 
MATTHEW V. PIETSCH 

COUNSEL 
ROBERT A. RICHARDSON 

ROSALYN LOOMIS 

*A LAW CORPORATION 

HAND DELIVERED 

Isaac Davis Hall, Esq. 
2087 Wells Street 
Wailuku, HI 96793 

( 
MANCINI, ROWLAND & WELCh 

ATTORNEYS AT LAW 

A PARTNERSHIP INCLUDING LAW CORPORATIONS 

September 15, 1998 

RE: Potential Members' Derivative Action 
Response to Your Letter of September 8, 1998 

Dear Mr. Hall: 

THE KAHULUI BUILDING 
33 LONO AVENUE 

SUITE 470 
KAHULUI, HAWAII 

96732- 168 1 

TELEPHONE: 
(808) 871-835 1 

FACSIMILE: 
(808) 87 1-0732 

In your letter of September 8, 1998, following up on your letter dated July 30, 
1998, you requested the Associat ion substantiate its position that the 1993 repair and 
reconstruction of a portion of The Whaler oceanfront walkway was undertaken 
pursuant to all required and issued governmental approvals. In your correspondence 
you have threatened a derivative legal action against the Association. As a result, the 
contents of this letter are submitted pursuant to Rule 408 of the Hawaii Rules of 
Evidence in an effort to resolve your client's concerns short of litigation. Our clie~t­
reserves the right to modify or supplement the statements in this letter as our client 
deems appropriate based upon any other information or evidence discovered after the 
date of this letter. 

In any event, the Association through its Board would offer the following: 

1. After significant damage and destruction to the existing oceanfront 
walkway, the Association constructed a new walkway in 1988 pursuant to plans and 
specifications drafted by Gholkar & Associates, which plans included a "slip joint" 
design which provided for the walkway to be constructed in twelve foot sections 
(containing rebar) six feet in width with expansion joints between each of the twelve 
foot sections. The walkway installed in 1988 with the slip joint design construction 
was reviewed and approved by the appropriate governmental departments. (See 
attached Exhibit A) Prior to the walkway constructed in 1988, the oceanfront 
walkway had been constructed as a continuous concrete structure containing rebar 
with no slip joints which resulted in the loss of the entire sidewalk when exposed to 
heavy wave action in 1987. The purpose of the slip joint design implemented in 1988 
was to prevent the entire loss of the walkway in the event of future catastrophic wave 
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Isaac Hall, Esq. 
September 15, 1998 
Page 2 

action. When the 1988 walkway was subjected to the Hurricane Iniki wave action in 
1993, the slip joint design did exactly what it was intended to do. That is, the wave 
action only resulted in a loss of less than 20% of the entire length of the walkway 
rather than the potential loss of the entire walkway. As a result of the damage 
sustained to a portion of the walkway in 1993 from Hurricane Iniki, the Association 
applied t.o the County of Maui for an SMA Permit to repair the damaged portion of the 
walkway. 

2. On October 18, 1993 an SMA Permit was issued for the repair and 
reconstruction of the damaged portion of the walkway. (See attached Exhibit 1) 

3. The Association was not in favor of undertaking the repair in the manner 
prescribed by the SMA Permit letter, that is, the use of "prefab concrete pavers". (See 
Exhibit 2 letter of Janis Casco to Brian Miskae, Planning Director, dated October 22, 
1993) After discussing the Association's concerns with representatives of the Maui 
County Planning Department, it was determined that a meeting should occur between 
representatives of the Association and the Maui County Planning Department to 
resolve the issue. 

4. At the Association Board meeting held on November 19, 1993 then 
directors Bill Shears, Jerry Baker, and Director of Engineering Chuck Philips, were 
instructed to meet with representatives of the Planning Department. (See Exhibit 3 
Minutes of 11/19/93) 

5. On November 30, 1993 a meeting was held with Ann Cua, (who was 
then a planner within the Planning Department), Planning Director, Brian Miskae, 
together with Bill Shears, Jerry Baker, Chuck Philips, and Association director Jim 
Kelly. At that meeting, discussions ensued over what type of construction would be 
acceptable to the County other than the prefab concrete pavers. The Association 
representatives requested that the same type of walkway design installed pursuant to 
the plans and construction of 1988 (i.e., the slip joint construction design) be allowed 
instead of the prefab concrete pavers. The County through Mr. Miskae and Ms. Cua 
agreed that the walkway could be reconstructed pursuant to the manner of 
construction and design utilized in 1988, which design and construction was described 
by Mr. Miskae and Ms. Cua as a "break-away slab joint construction". In other words, 
the slip joint design and construction devised by Gholkar & Associates in 1988 was 
synonymous with the term "break-away slab joint construction" used by the County 
officials. 
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Isaac Hall, Esq. 
September 15, 1998 
Page 3 

6. Upon returning from the meeting and realizing that the Association had 
nothing in writing from the County to document and confirm the understandings 
reached at the meeting, Director of Engineering Chuck Philips drafted a letter to the 
County Planning Department confirming the substitution of the "break-away slab joint 
construction" for the prefab concrete pavers. (See Exhibit 4 letter of Chuck Philips 
to Ms. Cua of 11/30/93) Although in his letter to Ms. Cua Chuck Philips utilized the 
term "break-away slab joint construction", it was understood by all parties who 
attended the November 30th meeting that such term was synonymous with the slip 
joint construction design implemented in the construction of the 1988 Whaler 
walkway. 

7. Thereafter the walkway was constructed in conformance with the slip 
joint design methodology with the exception of three footings installed underneath that 
portion of the walkway in need of repair which footings were recommended and 
requested by Director Bill Shears, in consultation with then Association President Jerry 
Baker) as it was their opinion that such footings might prevent the future collapse in 
the area of the walkway to be repaired, since that area had given way during heavy 
wave action and therefore most probably needed additional support to potentially 
prevent another collapse in the event of further wave action. 

8. Because it was understood the repair of the walkway would be 
undertaken pursuant to the same type of construction approved and implemented in 
1988, no construction plans were required by or submitted to the County in 
connection with the repair work, and because the construction was repair of an 
existing structure, no building permit was required by the County of MauL (See Exhibit 
5 letter of Brian Miskae to Janis Casco dated 11/5/93 and her confirming notation of 
a conversation with a representative of the Land Use & Codes Division of the 
Department of Public Works (LUCA) who indicated "no permit required for this repair.") 

9. Association Director of Engineering Chuck Philips recalls that a 
representative of the County did inspect the walkway reconstruction but cannot recall 
whether that inspection occurred during or after the completion of the reconstruction. 

1 O. Although rebar was utilized in the repair of the walkway, (as was done 
in 1988 throughout the walkway) it is the Association's position that the use of rebar 
in the construction of concrete slabs is a standard and necessary part of constructing 
such slabs, and did not mean the construction failed to comply with the "break-away 
slab joint construction". In fact, as stated above, the slip joint design utilized in 1993 
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Isaac Hall, Esq. 
September 15, 1998 
Page 4 
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in the repair of the walkway was indeed the "break-away slab joint construction" 
required and expected by the County of Maui. 

11. During the most recent partial damage to the walkway the slip joint 
construction in fact accomplished its purpose as approximately only 30% of the 
walkway was lost and damaged as opposed to the potential for 100% of the walkway 
if the slip joint construction had not been utilized. 

12. The Association does not believe the cost of removing the various pieces 
of the walkway remaining after the most recent storm was in any way increased by 
the construction utilized in 1993. The cutting of the concrete portions of the walkway 
damaged from the wave action into smaller pieces was necessary to facilitate the 
removal of the damaged concrete from The Whaler property. It was not economically 
viable nor did time permit the Association utilizing a crane to lift the large concrete 
sections from the property. In addition, even if a crane had been used to initially 
remove the large sections from the ocean site, those sections still would have needed 
to be reduced in size in order to be hauled away. A second reason for cutting and 
essentially pulverizing the concrete sections was to remove the rebar from the 
concrete. Removal of the rebar was required to allow the concrete to be dumped at 
the Puu Hele landfill by Shifting Sands Excavation Inc. pursuant to its grading permit 
no. 96-G20 (see Exhibit 6). Apparently the State Department of Health regulations 
mandate that concrete material cannot be deposited in landfills without first removing 
the rebar and in addition, the pieces of concrete cannot be of a diameter exceeding 
twelve inches. Finally, the walkway was removed to the satisfaction of governmental 
officials. 

We trust the foregoing will satisfy your client that the Association acted 
properly and responsibly in the 1993 repair of the walkway, and the 1993 repair did 
not increase the removal costs in 1998. 

Very truly yours, 

MANCINI, ROWLAND & WELCH 

c;::-=~~_ 
Robert E. Rowland 

RER:ktf 
cc: AOAO The Whaler on Kaanapali Beach 
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HANNISAL TAVARES 
MayO( 

Ms. Sharon R. Antes 

COUNTY OF MAUl 

PLANNING DEPARTMENT 
200 5. HIGH STREET 

WAIL.UKU. MAUl, HAWAII 96193 

June 9, 1988 

The Whaler on Kaanapali Beach 
2481 Kaanapali Parkway 
Lahaina, HI 96761 

Dear Ms. Antes: 

P.92 

CHRISTOPHER L. HART 
Planning Oirecto( 

RAl.PH N. MASUDA 
O~puty Planning Director 

Re: Amendment to a Special Management Area Minor Permit and 
Shoreline Setback approval for the reconstruction of the 
Shoreline sidewalk within the 40 ft. shoreline area at 
The Whaler on Kaanapali Beach, TMK 4-4-08:2, Kaanapali, 
Maui. 

In response to your letter dated May 25, 1988, requesting an 
n~endment to the width of the beach walk from 5 ft. to 6 ft., 
please be advised that approval is hereby granted as amended to 
reconstruct the shoreline sidewalk within the Special Management 
Area and 40 ft. Shoreline Setback Area, subject to the following 
conditions: 

1. That sidewalk reconstruction shall be in accordance with 
plans dated March 29, 1988, as prepared by Gho1kar and 
Associates, Inc., with exception to the amended width from 
5 ft. to 6 ft. 

2. That the uses of the sidewalk and seaward landscaped area 
shall be open to the general public. 

3. 'l'hat fUll compliance with all Federa1-, State and County 
requirements shall be rendered. 

Thank you for your cooperation. If additional clarification 
is required. please contact Mr. Philip Ohta of my ffice. 

PO:sc 
cc: LUCA 

DLNR 
P. Ohta 

Page 1 of 4 
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LINDA LINGLE 
Mayor 

eLA YTON I. YOSHIDA 
Planning Division 

DAVID W. SLANE 
Director 

AARON H. SHINMOTO 
Zoning Adm4nistration and 

Enforcement Division 

LISA M. NUYEN 
Deputy Director 

COUNTY OF MAUl 
DEPARTMENT OF PLANNING 

'. 

Mr. Chuck Philips, 
The Whaler 
2481 Kaanapali Parkway 
Lahaina, Hawaii 96761-1994 

Dear Mr. Philips: 

June 22, 1998 

RE: Special Management Area (SMA) Minor Permit and Shoreline 
Setback Approval (SSA) - For the Placement of Sandbags, 
Construction of Three Temporary Stairways to Provide Access to 
the Beach, and Placement of a Safety Handrailing Along the 
Existing Sidewalk at the Whaler Condominium, TMK: 4-4-08:01 
behaina. Hawaii {5M2 980051) (SSA 9800].1 l 

In response to your application received on June 19, 1998. and in accordance 
with the Special Management Area Rules for the Maui Planning Commission, Sections 
12-202-12 and 12-202-14, a determination has been made relative to the above 
project that: 

1 . The project is a development; 

2. The project has a valuation not in excess of $125.000.00; 

3. The project has no significant adverse environmental or ecological 
effect, taking into account potential cumulative effects; and 

4. The project is consistent with the objectives, policies. and Special 
Management Area guidelines set forth in the Hawaii Revised 
Statutes (HRS), Chapter 205-A. and is consistent with the County 
General Plan and Zoning. 

5. The project is required to prevent substantial harm to the public 
health safety and welfare. 

EXHIBIT A 
Paqe 2 of 4 
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" \ . I 

Mr. Chuck Philips 
June 22, 1998 
Page 2 

Pursuant to Section 12-5-11 of the Rules of the Maul Planning Commission 
relating to the Shoreline Area of Maui, it is determined that your request is a minor 
structure necessary to provide public access to and from the beach area. 

In consideration of the above determinations. you are hereby granted a Special 
Management Area Minor Permit and ShoreUne Setback Approval, subject to the 
following conditions: 

1 . That construction shall be in accordance with plans submitted on 
June 12, 1998, June 15, 1998, June 17_ 1998, June 19, 1998, 
and June 22, 1998. 

2. That a building permit shall be obtained prior to the initiation of 
construction, if necessary. 

3. That appropriate measures shall.be taken to mitigate the short­
term impact of the project relative to soil erosion from wind, rain, 
and noise levels. 

4. That stairway construction shall be temporary and portable and 
shall be removed no later that August 31, 1998. 

5. That all vegetation within the upper reaches of the waves shall be 
removed within two (2) weeks from the date of this permit. 

6. That all sidewalk debris, including the fallen sidewalk from 
Hurricane Iniki that is exposed shall be removed from the beach 
area within two (2) weeks from the date of this permit. 

7. That appropriate permits shall be obtained from the Department 
of Land and Natural Resources, Division of Boating and Ocean 
Recreation, prior to initiation of construction. 

8. That this permit is an after-the-fact approval for the placement of 
the sandbags. All sandbags shall be removed after the 
construction of the stairway. 

9. That any backfill shall consist of beach qualitv sand. 

EXHIBIT A 
Page 3 of 4 
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Mr. Chuck Philips 
June 22, 1998 
Page 3 

10. That any topsoil or sod clumps within the upper reaches of the 
waves shall be removed immediately along the entire length of the 
eroding property frontage. 

11. That fun compliance with aU other applicable governmental 
requirements snalt be rendered prior to initiation of construction. 

Thank you for your cooperation. If additional clarification is required, please 
contact Daren Suzuki, Staff Planner, of this office at 243-7735. 

LMN:DMS:cmh 

Sincerely, 

USA M. NUYEN 
Director of Planning 

c: Clayton Yoshida, AICP, Planning Program Administrator 
Aaron Shinmoto, Planning Program Administrator 
Lloyd Yonenaka,Mayor's Office 
Chuck Penque, DlNR, DOBOR 
Randy Draper 
Michelle Anderson 
LUCA (3) 
98/CZM File 
SS/5M2 Minor Permit File 
IS:\AU \DAREN\WHALERSMA) 

EXHIBIT A 
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LINDA CROCKI:TI LINGLE 
Mayor 

Mr. James T. Kelley 

COUNTY OF MAUl 

PLANNING DEPARTMENT 
:Z~ $. HIGH $T~EET 

VVAILUKU. MAUl. HAWAII 96793 

october 18, 1993 

Treasurer, Board of Directors 
The Whaler on Kaanapali Beach' 
2481 Kaanapali Parkway 
Lahaina, HI 96761 

Dear Mr. Kelley: 

8RIAN W. MISKAI': 
Diroctor 

GWeN Y. OHASHI 
Oeputy Director 

SUBJECT: Special Management Area (SMA) Minor Permit and 
shoreline Setback Approval to replace a concrete 
side walk for public and guest use fronting The 
Whaler, TMK: 4-4-8:02, (93/SM2-219 and 93/SSA-
010) . 

We have reviewed your request and find that pursuant to the 
Environmental Impact statement Rules of the Department of Health, 
the installation of a concrete sidewalk would not have significant 
long term adverse effects provided that the outlined below 
conditions are met. Under such conditions, the installation of a 
sidewalk would qualify as "minor topographic alterations" which is 
exempt from said rules. 

Said action would occur within the "shoreline area" and thus 
has been reviewed pursuant to the rules of the Maui Planning 
Commission relating to the Shoreline Area. It is hereby determined 
that, subject to the conditions outlined below, the above 
reftl.~renced sidewalk does not constitute a "structurel', and , thus 
administrative approval of said installation is ~ppropriats. 

Pursuant to section 2-9 of the Special Management Area (SMA) 
Rules and Regulations of the county of Maui, an SMA Minor Permit is 
required for the following reasons: 

1. Said project is a development; 
2. Said project has a valuation not in excess of $125,000; 
3. Said project will not have a significant long term 

adverse environmental or ecological effects; and 
4. Said project is consistent with the objectives, policies, 

and Special Management Area guidelines set forth in 
chapter 205A, Hawaii Revised Statutes, and is consistent 
with the County General Plan and Zoning. 

~[]{mrnmr I 
Page 1 of 2 
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Mr. Kelley 
October 18, 1993 
Page 2 

In consideration of the above determination, you are hereby 
granted an SMA Minor Permit and Shoreline Setback Approval subject 
to the following conditions: 

1. That the walkway shall be constructed of prefab concrete 
pavers similar to the Kaanapali Shores walkway. 

2. That said pavers shall not be grouted or fastened 
together. 

3. That a building permit shall be obtained prior to the 
initiation of construction. 

4. That appropriate measures shall be taken to mitigate the 
short term impact of the project relative to soil erosion 
from wind, "rain, and ambient noise levels. 

5. That construction shall be initiated with six (6) months 
and completed within one (1) year tram said initiation. 

6. That full compliance with all other applicable 
governmental requirements shall be rendered. 

Thank you for your cooperation. If additional clarification 
is required, please contact this office. 

ACjsc 
xc: LUCA 

J. DuPonte 
CZM File 
A. eua 

Very truly yours, 

"EXHIBIT 1 
Page 2 of 2 
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Association of Apartment Ownen 

Brian Miskae 
Planning Director 
Ann Cua 
Deputy Planning Director 
250 S. High Street 
Wailuku, HI 96793 

Dear Ann: 

October 22, 1993 

'rhank you for helping me with my questions regarding our Minor SMA 
permit dated October 18 1 1993 from Mr. Miskae. 

Our first concern was with item 3, -on page two of the approval 
which indicated a building permit was required. We understand 
these guidelines are from a form letter type of permit I and that 
technically a bUilding permit is not required for this repair. It 
would be most helpful if you would indicate this to be so in your 
next correspondence to us. 

We visited the Kaanapali Shores property to gain an understanding 
of the type of prefab .concrete pavers required in item 11 on page 
two of this permit. 

We took several pictures, copies of which we are sharing with you 
in this mailing, which outline our concerns regarding safety. 
Kaanapali Shores is unique from the Whaler in that there is no 
heavy foot traffic passing makai of the property. In facti there 
is a high fence at one end of the walkway preventing foot traffic. 

The Whaler is in the heart of Kaanapali Beach and hundreds, if not 
thousands of visitors pass on our beach walkway daily visiting the 
Whalers village, other hotel properties and restaurants, and using 
the beach areas. Our own owner and guest use of our walkway is 
minimal by comparison to that of the traffic from all the other 
properties. Therefore, we are certain you can understand our deep 
concern for optimum safety of such a highly used.walkway. 

While visiting Kaanapali Shores l l caught the heel of one of my 
pumps between two ungrouted paver bricks, and it was easy to see 
how one could stumble, also. The Embassy Suites, on the other 
hand, has a brand new sidewalk at its beach front which is ~ide and 
allows people to walk side-by-side, or to pass by one another with 
ease, and has no cracks or uneven surfaces which might be unsafe. 

2481 UANAPAU PAR1~.wAY • (aoA) 661-6000 • FAX (808) 661-6033 
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WHALER BEACH WALltlIAY 

Our board may want to choose paver bricks for economic reasons. 
However, our neighbors and the Kaanapali Beach Resort Association 
want the famous uninterrupted Kaanapali Beach Walkway restored in 
a uniform manner, which our board might opt to do primarily for 
safety reasons. 

We trust you can understand why we feel it is important our own 
Board of Directors should be given the latitude to make the 
decision on type of materials to complete these repairs. 

We would find it most helpful in preparing for our November board 
meeting, if we could have one last letter of clarification which 
would confirm a building permit i6 not required for this repair, 
and allowing the Board of Directors their own choice of materials 
based on economics or concern for public safety, thereby relieving 
the county from this responsibility. 

Again, our objective is to complete repairs on the beach walkway 
(assuming board approval) between their meeting on November 19, and 
before peak visitor season begins on December 16, 1993. It is 
important there are no more delays or issues to be addressed in 
order to achieve this objective before the busy tourist season 
begins. 

We appreCiate the assistance we have received from your department 
thus far, and trust you will be able to help us with these two 
requests. 

Mahala a nui loa, 

Janis D. Casco 
Executive Director/Managing Agent 

cc: Board of Directors 

EXHIBIT 2 
Page 2 of 2 
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The Whaler OD Kaanapali Beach 
Board of Directors Meetinq Minutes 
November 19, 1993 - PAge l 

Q9MMITTEB REPOR~S: 

BUILDIHG COMMITTEE: 

Bill Shears stated the building committee met on N9vember 18 and 
had the £ollo~ing recommendations: 

. Problems relative to the fire sprinkler retrofit have existed 

~
Since the completion of the work done by the Grinnell company. 
We have not been able to satisfactorily resolve these problems 
and our association attorney is now involved. 

With respect to the difficul ties we are experiencing in 
getting the county to allow us to restore the beach walk to 
its original condition, it was decided to act on the Deputy 

. Planning Directors .recommendation to have a small group of 
Whaler and Kaanapali resort representatives request a special 
meeting with the Planning Director. It was recommended Bill 
Shears, Jerry Baker, Chuck Philips and Don Reaser from 
haler's Village should be the delegates. 

substantial part of the building coromi ttee' s meeting related 
to the repair of the garage roof structure. Mr~ Shears read 
letters he and Larry Kelley had written in 1990 and 1991, and 
one letter from Gary Baugh from the same time period (all on 
file in association office) on this topic. He gave a 
presentation and overview on the issue to all present. 

YOU: 

To Authorize the chairman of tho building cOMmittee 
to work with the Director of Bngineering and the 
Managing Agent to develop a plan to proceed OD the 
repairs o*, colum 100." in the garage roof and report 
to i:h. bOArd at the 1/28/9' Board of Directors 
meeting. (YoUGg/OppeP.eiaer) 

Unanimously CArried. 

DECORATIBG COMMI~: 

Joanne Baker read a letter she submitted to the board regarding 
incorrect information that had been circulated among owners on the 
work being done by the decorating committee. 

It was concluded their work had been appropriately approved by the 
board and is in conformance with property documents .. 

Mrs. Baker reported the installation of the carpet has been 
completed in all hallways, meeting room, gym and AOAO office. The 
gym, gym restrooms and the main lobby have been wallpapered. The 
four existing HcGuir.e chairs in the lobby are being refinished, and 

Page 1 of 1 
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Association of Apartment Owners 

Ann Cua, Deputy Planning Director 
250 s. High St. 

-' Wailuku, HI 96793 

RE: SMA - 93/SMA2-219 and 93/SSA-010 

Dear Ms. eua: 

November 30, 1993 

Pursuant to our meeting this date, please be advised our beach 
front sidewalk repair will be of break-away slab joint 
construction. 

Thank you for your time and assistance on this project I 

Most sincerely, 

Charles Philips 

D~g?i~eering 

cc: preSid~oard of Directors 
AOAO 

Page 1 of 1 
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Ms. Janis D. casco 
'l'he Whaler 

OUOl4JIO.)~'" 

COUNTY OF "AUt 

PLANN.NGOEPARTMENT 
aDO Ii. HIQH p"t'ne.;T 

W .... ~Ku ... AUI, HAW_ ~ 

November 5, ·1993 

2481 Kaanap~li parkway 
Lahaina, Haui, Hawaii 96761-1994 

De~r Ms. Casco, 

OUU I UU,-,,,,,,, f - • 'U.=J 

RE: special Manaqement Area (SMA) Kinor permit and Shoreline 
Setback Approval to replace a damaged ooncrete sidewalk 
and landBcape plant.ing at the Whaler I 'I'Hl( 4-4-B: o;a, 
(93/SMa-219 and 93/SSA-010). 

Thank you for your letter of October 22, 1993. Relative to 
condition nUl'lber 3 of our SMA apPJ:0vaJ, dllt.ed October 18, 1993 I the 
Lan4 Oae and Codes Division of 'thQ Department of PUblic works WIIl 
(let.rune n i building permIt Is X'equu:1td for thIl proposed actioif'. 
----------~----------~~~~~~~~~~~~~~~~----~~~---

We have also reviewed the photographs of 
ins~al~ed cDncrete sidewalk at the Embassy Suites. 
wag not constructed in accordance wi t.h the SMA 
apprcval and We will be takin~ appropriate actio~. 

the recently 
'l'he sidewalk 

xinor psr.i t 

Relative to t.ha sidewalk at \:he Whaler, we would not object to 
prefab conerote pavers being groutad to ayoid po~ential liability 
problems vith the pBVe~5 ahiftinq with the mave.ent or the sand. 
Becaua. of i:mpact:$ on the MQl!"el1ne 4S we know them today, we do 
etill have problems, hO~Ver, with a solid concrete walkway. 

We hope this provides you the clarification yeu need. If 
fu~ clarifieation is required, please contact Ms. Ann cua of 
this office. 

co: LUCA 
c. Suyama 
J. Alueta 
A. Cue 
project file • 

I I a,-,#~_£1 _r:;:< 1...# )fJr-kZZe.. a/ Lt/OA l)--t~/JE~/YN-~ 
{ff1 13 {kV<-'='a;; ~~~ . .Ie. (/ 
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5SNr BY:COUNTY MAUl P~ANNING 

LINDA LINGLe 
Mayor 

DAVID W. BLANe 
Dlrecmr 

9-15-98 8:13AM 8082431634--

USAM. NUYEN 
~tY DIrector 

COUNTY OF MAUl 
DePARTMENT OF PLANNING 

Dave Atkins Owner I Operator' 
Shlfti.ng Sands Excavating Inc. 
Central Maui Daseyard, 
Mokulele Highway. Maui, HI. 

Dear Mr. Atkins; 

September 15, 1998 

j II 1 

CLA YTON I. YOStilOA 
Pi.rUllng Olvlslon 

AARON H. SHINMOTO 
ZonIng Administration and 

Enforcement Olvisien 

Re: Emnitted landfill waste a11ow.w at Puu Rete Lamtfill. G_~ PrnuitNo. 96-02Q 

Attached is a copy of original permit to extend grading permit for Puu Hele Landfill. 
Said landflll is designated to receive and dispose of landfill waste limited to soil) rock, gyavel, or 
concrete rubble (12" diameter or less without rebar). Dated May 13, 1998. Ifthere are any 
further questions please feel free to call this lnspector Charles VillBlon !It 243-7735. 

~c~ Whalers Condo B08l'd 

Charles Villalon 
Planning Inspector 

rnmlllmmmr ~ 
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SENT BY:COUNTY MAUl PLANNING ,- 8082437634-1 

May 13. 1898 

MAUl DEMOLlT'ON • CONSTRUCTION LANDRLl, INC. 
P.o .. Box 3 
Pukalani. Hawaii 96788 .. 0003 

SUBJECT: GRADiNQ PERMIT NO. 98-0-20 

. ScId'MMt~ 

IP\WII HAMAO. I",~ 
tIP.DMIkq 

CONSTRUCTION AND DEMOLITION LANDFILL AT PUU HELE 

Our Mt ~ O. Colte: 

ThLa I. In '"pollie to vour April 21, '998 request for extension of the 
Rubject gradIng permit. 

Your request ia hereby approved eublect to the fill malerlal being Umltad to 
soli, rocks, sand, gravII, or concrete tubble '12- dlametel or leN without rebar). 
The new explf8tion date II May 20. 1 SS8. 

Organic material, and soUd waste material 88 defined under Title , 1, 
Chapter sa.1, "SoUd Waats Man.gement Control·, which II admlnJatered by·the 
Department of Health, wfll not be allQwed It thl5 ume. These materials may be 
allowed at a Ister date upon approval of • valid Special Usa Permit. 

Please call me at 243-7373. should you have any quoetlonl regarding thla 
matter. 

Very Truly Yours, 

j.wJ4-~--
Howerd HanzaW8 
ClYIl Engineer EXHIBIT 6 

xc: Planning Department Page 2 of 2 
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LINDA LINGLE 
Mayor 

DAVID W. BLANE 
Director 

LISA M. NUYEN 
Deputy Director 

. COUNTY OF MAUl 
DEPARTMENT OF PLANNING 

July 1, 1998 

CLAYTON I. YOSHIDA 
Planning Division 

AARON H. SHINMOTO 
Zoning Administration and 

Enforcement Division 

Mr. Chuck Philips 
The Whaler 
2481 Kaanapali Parkway 
Lahaina, Hawaii 96761-1994 

Dear Mr. Philips: 

RE: Special Management Area (SMA) Minor Permit and Shoreline 
Setback Approval (SSA) -- For the Placement of Sandbags, 
Construction Of Three Temporary Stairways to Provide Access to 
the Beach, and Placement of a Safety Handrailing Along the 
Existing Sidewalk at the Whaler Condominium, TMK: 4-4-08:01 
Lahaina. Hawaii (SM2 980051) (SSA 980011) 

This letter will supplement our previous letter dated June 22, 1998 on the 
above-referenced permits. 

Please be advised that .all redevelopment of the property shall require review 
and approval from the Maui Planning Department. These activities shall include 
sidewalk repairs, landscaping, and irrigation. 

Thank you for your cooperation. Should you have any questions, please 
contact Daren Suzuki, Staff Planner, of this office at 243-7735. 

Sincerely, 

LISA M. NUYEN 
Director of Planning 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634 



Mr. Chuck Philips 
July 1, 1998 
Page 2 

LMN:DMS:cmh 
c: Clayton Yoshida, AICP, Planning Program Administrator 

Aaron Shinmoto, Planning Program Administrator 
Lloyd Yonenaka, Mayor's Office 
Chuck Penque, DLNR, DOBOR 
Randy Draper 
Michelle Anderson 
LUCA (3) 
98/CZM File 
98/SM2 Minor Permit File 
General File 
(S:\ALL\DAREN\WHALER.L TRI 



LINDA LINGLE 
Mayor 

DAVID W. BLANE 
Director 

LISA M. NUYEN 
Deputy Director 

Ms. Janis D. Casco 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

August 4, 1998 

Executive Director/Managing Agent 
The Whaler 
2481 Kaanapali Parkway 
Lahaina, Hawaii 96761-1994 

Dear Ms. Casco: 

CLAYTON I. YOSHIDA 
Planning Division 

AARON H. SHINMOTO 
Zoning Administration and 

Enforcement DiviSion 

RE: Clarification of Approved Construction Materials in 
November, 1993 for a Sidewalk at the Whaler, TMK: 4-4-8:02, 
Kaanapali. Maui (93/SM2-219) (93/SSA-01 Q) 

The Maui Planning Department has received your request dated July 24, 1998 
regarding construction materials which were approved by the Planning Department 
in November of 1993. 

A letter was issued on November 5, 1993 by the Planning Department 
confirming that we would not object to prefab concrete pavers being grouted to avoid 
potential liability problems with the pavers shifting with movement of the sand. After 
the letter was issued, the applicant requested further clarification by telephone where 
we advised that construction associated with repair of the sidewalk should be of 
break-away slab joint construction. 

Please be advised, that currently, the Planning Department does not support 
concrete walkways along the shoreline, and we have been in communication with the 
Whaler on this issue. 

This letter simply serves to clarify the understanding back in 1993 with regard 
to the sidewalk repair. 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634 



Ms. Janis D. Casco 
August 4, 1998 
Page 2 

Thank you for your cooperation in this matter. If further clarification is 
required, please contact Ms. Ann Cua, Staff Planner, of this office at 243-7735. 

LMN:ATC:cmh 
Enclosures 

(jJS~~ri' / ~ . / ~) 
i / . /:[j.-L-,y? ' . . , ) 

;;,~. LISA M. NUYEN 
Director of Planning 

c: Clayton Yoshida, AICP, Planning Program Administrator 
Aaron Shinmoto, Planning Program Administrator 
Ann T. Cua, Staff Planner 
Project File 
General File 
(s:\all\ann\casco.ltr) 
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fAX TRANSMISSION 

e tonlenH ateomparlyin8 t IS. tralHmlUIO 
ontain confidenti.al information inhpnded for 
pe~i(i~ individ~al and pU'pIJie. Tbe ia(o'p'ado 

is private, and is legally. protecled by lalll. If yo 
n noC th~ intended l'I.tcJiplunl, yo~, are hcteb 
olified that ally di5¢lo5ure. copying. di" tribution, 
r the taking or iilDy a~tiQn in relinee O~ the 

cOl1tellt& of this t~lecopied iafo rmation is urictly 
prohibited. 

Confidentiality Notice 

To: ~nn Cua, Planning Department Date: 7 I Z 4 19 8 

Janis D. Casco, E~ecut i ve D i rector/M~naging Ag e nt 
From: 

Total Number oC Pages IDclud~d this cover sheet: 
2 

AdditioDal Message: 

Ann. in reviewing our files thi$ date , we could not find supporting 

documentation from the County regarding the modifications to our SMA 

permit issued 10/93 for the replacement of our sidewalk. On November 

30. 1998. Chuck Philips, our Director of Engineering, and three other 

board member R. Jerry Baker, Bill Shears and Jim Kelly met with you i n 

you~ offi~e. We need documentation on your letterhead which supports 

th~ agreemGnt to install break-away slab joint construction for our 

ilidewalk . Tha nk you so much for assisting uS in this matter! 

AcknowledgemeDt Required: 

ff 0/1 PQf,t!s are flot received, piellst COfllac(.' 

YES 

808-061·6000 (voitt) 
808-66J··6033 (fax) 

• LAHAINA. MAUl. UAWAIl 96761·1994 , 

NO 

• 



~7-24-98J4 :,2~ ADAO THE WHALER 

JUL 24 P2:55 

, , . 
• l't 't ~ • t j 

,; 

ID=8~8661.51933 

rrne contcnt~ accompan)'IIIS thIS" lransmlss!or. 
contain confid~ntjal information int.ended (or a 
speclric inoividu!ll and purpose, The infonnatioc 
is private, and is legAlly protected by law. If you 
~re not the intendl:d recipient, you are hereby 
notified thu any di:ldosure:, copyinS, distributiOD, 
or tbe taking of any actiQn in reliaace on the 
COQtents of this lelccopicd information is strictly 
probib~~d~.~~~ ____ ~ __ . ______ , ______ ~ 
Confidentiality Notice 

TO_: __ ~~~~~~~~~~~~~~~~ ___________ ~~_l~A'.~. 7/2~.L~a~ ______ __ Ann eua, Plannins DeEartment q~ _ ~ 

Janis D. Casco. Exccutiv~ Director/M.naging Agent 
From: 

Total Number or Paiel> lo&ludcd this \'lOVer liheet: 
2 

Addi(iollal Message: 

Ann, in Levi~~:!JL.::! .. ~!_.fil~8 t.his d1lte. we could not find supporting 

documentation f r.om the County ~eg~rding the modifications to our SMA 

permit issued 10/93 for the replac~ment of our sidewalk. On November 

--- --~------------.---------------------------------------------------
30, 199.3~' Chuck Philips, ou-.:.,. Director of Engineering, and three other 

board members , J e rry Baker , Eill Shears and Jim Kelly met with you in 

your office. We need documentati~n on your letterhead which supports 

---------~------------------------------~-----------------------------------th~ agreement to install break-away slab joint construction for our 

-------_.--------------------------------------------------------------------6id a walk. Thank you so much for assisting us in this matter! 

Acknowledgemen( Required: 

1/ all pag~s. (Ire riot recei~'UJ, please Contact: 

YES 

a08.MJ1-6000 (voice) 
808-661·6033 (fox) 

NO 

20481 LUNA-PALl PA*KWA't • UHA1NA. MAUl, tlAWAU 96i'~1-19Q4 • (1081 661·6000 • fAX (!lOa) 66l-60'33 

P,~l 
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'lIwCWhial ... 

OI\.~auiJJ8fl.d\. 
Association of Apartment Qwnen 

Ann Cua, oeputy ~lanning Director 
250 S. High St. 
Wailuku, HI 96793 

RE: SMA - 93/S~~2-219 and 93/SSA-010 

Dear Ms. Cua: 

ID=8S6661EH933 

Novembar 30, 1903 

Pursua.nt to our meeting this date, please be advised our beach 
front sidewalk repair will be of break-away slab joint 
construction. 

Thank you for your time and assistance on -this proj ec"t! 

Most sincerely, 

Charles Philips 
Di~~>:~~"" ineering 
~~--

cc: Presid nt, Board of Directors 
AOAO 

24Z.1 KAANAPALI PAR't0IVAY • l.AHAINA. MAUl. HAWAII 96761·1QQ4 • (80a) 661·6000 • FAX (305) 66H/(J" 

P.612 



Llr~DA CROCKETT LINGLE 
Mayor 

Ms. Janis D. Casco 
The Whaler 

COUNTY OF MAUl 

PLANNING DEPARTMENT 
250 S_ HIGH STREET 

VVAILUKU. MAUl, HAVVAII 96793 

November 5, 1993 

2481 Kaanapali Parkway 
Lahaina, Maui, Hawaii 96761-1994 

Dear Ms. Casco, 

BRIAN W. MISKAE 
Director 

GWEN Y. OHASHI 
Deputy Director 

RE: Special Management Area (SMA) Minor Permit and Shoreline 
Setback Approval to replace a damaged concrete sidewalk 
and landscape planting at the Whaler, TMK 4-4-8: 02, 
(93jSM2-219 and 93jSSA-010). 

Thank you for your letter of October 22, 1993. Relative to 
condition number 3 of our SMA approval dated October 18, 1993, the 
Land Use and Codes Division of the Department of Public Works will 
determine if a building permit is requiied for the proposed action. 

We have also reviewed the photographs of 
installed concrete sidewalk at the Embassy suites. 
was not constructed in accordance with the SMA 
approval and we will be taking appropriate action. 

the recently 
The sidewalk 

Minor Permit 

Relative to the sidewalk at the Whaler, we would not object to 
prefab concrete pavers being grouted to avoid potential liability 
problems with the pavers shifting with the movement of the sand. 
Because of impacts on the shoreline as we know them today, we do 
still have problems, however, with a solid concrete walkway. 

We hope this provides you the clarification you need. If 
further clarification is required, ple?se contact Ms. Ann Cua of 
this office. 

cc: LUCA 
C. Suyama 
J. Alueta 
A. eua 
Project file 
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~-. LINDA CROCKETT LINGLE BRIAN W. MISKAE 

Director Mayor 

COUNTY OF MAUl 

PLANNING DEPARTMENT 
250 S. HIGH STREET 

VVAILUKU, MAUl, HAVVAII 96793 

October 18, 1993 

GWEN Y. OHASHI 
Deputy Director 

Mr. James T. Kelley 
Treasurer, Board of Directors 
The Whaler on Kaanapali Beach 
2481 Kaanapali Parkway 
Lahaina, HI 96761 

Dear Mr. Kelley: 

SUBJECT: Special Management Area (SMA) Minor Permit and 
Shoreline Setback Approval to replace a concrete 
side walk for public and guest use fronting The 
Whaler, TMK: 4-4-8:02, (93jSM2-219 and 93jSSA-
010) . 

We have reviewed your request and find that pursuant to the 
Environmental Impact Statement Rules of the Department of Health, 
the installation of a concrete sidewalk would not have significant 
long term adverse effects provided that the outlined below 
conditions are met. Under such conditions, the installation of a 
sidewalk would qualify as "minor topographic alterations" which is 
exempt from said rules. 

Said action would occur within the "shoreline area" and thus 
has been reviewed pursuant to the rules of the Maui Planning 
Commission relating to the Shoreline Area. It is hereby determined 
that, subject to the conditions outlined below, the above 
referenced sidewalk does hot constitute a "structure", and, thus 
administrative approval of said installation is appropriate. 

Pursuant to section 2-9 of the Specicl Management Area (SMA) 
Rules and Regulations of the County of Maui, an SMA Minor Permit is 
required for the following reasons: 

1. Said project is a development; 
2. Said project has a valuation not in excess of $125,000; 
3. Said project will not have a significant long term 

adverse environmental or ecological effects; and 
4. Said proj ect is consistent with the obj ecti ves, policies, 

and Special Management Area guidelines set forth in 
Chapter 205A, Hawaii Revised Statutes, and is consistent 
with the County General Plan and Zoning. 



Mr. Kelley 
October 18, 1993 
Page 2 

In consideration of the above determination, you are hereby 
granted an SMA Minor Permit and Shoreline Setback Approval subject 
to the following conditions: 

1. That the walkway shall be constructed of prefab concrete 
pavers similar to the Kaanapali Shores walkway. 

2. That said pavers shall not be grouted or fastened 
together. 

3. That a building permit shall be obtained prior to the 
initiation of construction. 

4. That appropriate measures shall be taken to mitigate the 
short term impact of the project relative to soil erosion 
from wind, rain, and ambient noise levels. 

5. That construction shall be initiated with six (6) months 
and completed within one (1) year from said initiation. 

6. That full compliance with all other applicable 
governmental requirements shall be rendered. 

Thank you for your cooperation. If additional clarification 
is required, please contact this office. 

AC/sc 
xc: LUCA 

a:kcllcy.ltr 

J. DuPonte 
CZM File 
A. Cua 

Very truly yours, 



JAMES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON L YOSHIDA 
Deputy Director 

Mr. Charles Philips 
The Whaler 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

July 23, 1999 

2481 Kaanapali Parkway 
Lahaina, Hawaii 96761-1994 

Dear Mr. Philips: 

RE: Whaler Condominium, TMK: 4-4-8:2. Kaanapali. Maui 

Enclosed is a letter to Mr. Isaac Hall from the Maui Planning Department, 
addressing alleged Special Management Area (SMA) violations on the beach walkway 
for the above-mentioned property. 

As stated in our letter, we need the following items in order to complete our 
investigation: 

1 . Evidence where the 1988 sidewalk still exists; 

2. Copies of breakaway slab joint construction plans dated 
March 29, 1988; 

3. As-built plans or a notarized affidavit that the sidewalk was 
constructed in accordance with plans dated March 29, 1988; 

4. Notarized affidavit that the piers were removed from under the 
sidewalk. Also, please submit photographs and receipts of the pier 
removal as additional verification that these activities did take 
place. 

5. Notarized affidavit that all exposed sidewalk materials were 
removed, in compliance with Condition No.6 of the 1998 SMA 
Permit. Also, please submit photographs and receipts of the 
remnant removal as additional verification that these activities did 
take place. 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
- - ...... ,... 1"I1\1i~I(jN 180S} 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634 



Mr. Charles Philips 
July 23, 1999 
Page 2 

Since no inspections were made when these activities took place, we need this 
information to bring this matter to a close. 

It is our understanding that you will be out of town until mid-August. We look 
forward to your continued cooperation upon your return. 

Should you have any questions, please contact Daren Suzuki, Staff Planner, of 
this office at 270-7735. 

JEM:DMS:cmb 
Enclosure 

Very truly yours, 

¥~~I~~ 
Planning Director 

c: Clayton Yoshida, AICP, Deputy Director of Planning 
Aaron Shinmoto, Planning Program Administrator (2) 
Daren Suzuki, Staff Planner 
Charles Villalon, Zoning Inspector 
Project File 
General File 
S:\All\DAREN\WHAlER.EN2 



,v\IJES "KIMO" APANA 
Mayor 

JOHN E. MIN 
Director 

CLAYTON I. YOSHIDA 
Deputy Director 

COUNTY OF MAUl 

DEPARTMENT OF PLANNING 

July 23, 1999 

Isaac Davis Hall, Esq. 
2087 Wells Street 
Wailuku, Hawaii 96793 

Dear Mr. Hall: 

RE: Whaler Condominium, TMK: 4-4-8:2, Kaanapali. Maui 

This letter is in response to your letter dated June 2, 1999, regarding alleged 
Special Management Area (SMA) violations on the beach walkway for the above­
mentioned property. 

Enforcement issues are reiterated and addressed as follows: 

a. The only type of construction approved in the 1993 SMA was for 
pavers. No proper amendment to this condition was ever sought 
or obtained. 

Response: Upon further review of our records, the Whaler did 
request documentation from the Planning Department dated 
July 24, 1998, which supports the agreement to install break­
away slab joint construction for the walkway repair permit issued 
in October 1993. Although this request for an amendment was 
after-the-fact, the Planning Department did acknowledge this 
agreement on August 4, 1998, which would modify the permit 
condition pertaining to the method of walkway construction. As 
such, there has been compliance with said permit and compliance 
with Section 12-202-17 relating to amendments of the SMA 
Rules. No enforcement action will be taken on this issue at this 
time. 

b. The construction which did take place in 1988 was not 
"breakaway slab joint." 

250 SOUTH HIGH STREET, WAILUKU, MAUl, HAWAII 96793 
PLANNING DIVISION (808) 243-7735; ZONING DIVISION (808) 243-7253; FACSIMILE (808) 243-7634 



Isaac Davis Hall, Esq. 
July 23, 1999 
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Response: As mentioned in our letter dated February 4, 1999, 
we have no record of an inspection being conducted after the 
project was complete, nor can we locate plans dated 
March 29, 1988. Therefore, prior to taking any enforcement 
action, we need the following: 1) evidence on where the 1988 
sidewalk still exists; 2) copies of plans dated March 29, 1988; and 
3) verification on how the walkway was constructed. We will 
request that the Whaler provide us this documentation. 

I 

c. Piers were constructed underneath the sidewalk which were not 
permitted through any plans properly approved through an SMA 
permit. These piers were exposed in 1998. 

Response: Piers were not approved as part of the SMA permit. 
However, the applicant has made representations that the piers 
were removed, therefore, the violation no longer exists. Prior to 
any enforcement action taking place, we will request the Whaler 
to submit applicable documentation that this activity did in fact 
take place. 

d. One condition of the 1998 SMA permit was that the older, 
undermined sidewalks which were then appearing were to be 
removed by the Whaler. 

Response: Condition No.6 of the 1998 SMA permit states that 
all sidewalk debris, including the fallen sidewalk from Hurricane 
Iniki that is exposed, shall be removed from the beach area. The 
applicant has made representations that all "exposed" portions of 
the sidewalk were jack hammered, and removed. Photographic 
documentation from the Maui News, dated June 25, 1998, also 
supports this claim. Since no inspection was done at that time, 
we will request the Whaler to submit applicable documentation 
that this activity did, in fact, take place prior to taking any 
enforcement action. 

Although it was the intent of the Planning Department to have the Whaler 
remove the entire sidewalk structure (similar to the requirements of the Sheraton), 
upon further review of this condition, it is recognized that the wording of this condition 
is somewhat ambiguous. In other words, it could be taken that only the "exposed" 



Isaac Davis Hall, Esq. 
July 23, 1999 
Page 3 

( 

portions had to be removed. Nonetheless, we do not feel that removing all buried 
sidewalk remnants is warranted nor feasible at this time. All failed sidewalks are now 
buried, the beach is nearly back to normal, and serious physical harm to beach users 
no longer exists. In addition, probing the beach system with heavy machinery at least 
five feet in depth to remove these remnants today, could pose additional environmental 
impacts on the beach system. It should be noted that we have been in communication 
with the Whaler on this issue and that any future erosion events which expose the 
sidewalk may be subject to such requirements in subsequent SMA approvals. 

In conclusion, we will keep you apprised of our investigation on the alleged 
violations with the Whaler. Should you have any questions, please contact 
Daren Suzuki, Staff Planner, of this office at 270-7735. 

JEM:DMS:cmb 

Very truly yours, 

er.9·r 
.fv-JOHN E. MIN 

Planning Director 

c: Clayton Yoshida, AICP, Deputy Director of Planning 
Charles Philips, The Whaler 
Daren Suzuki, Staff Planner 
Project File 
General File 
S:\ALL\DAREN\WHALER.ENF 
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ISAAC DAVIS HAL.L. 

Via Facsimile and U.S. Mail 
, 243-7634 

ATTORNEY "''1' l.AW 

lt097 wELLS 5TPlE:ET 

WAILUKU, MAUl, HAWAII SiS71jj13 

(.&QR) .. 44-.:o01? 

...... " (eo,!!!) I:_-el'?' ~ 

June 2,1999 

Mr. Darren Suzuki, Staff Planner 
Plannmg Department. County of Maui 
250 S. High St. 
Wailuku HI 96793 

Re: Amendments to SMA Permits 

Dear Darren Suzuki: ' 

l ' 

PAGE 01 

" 

.' 

When I spoke wtth you by telephone 1 you indicated that the Plarming 
Department would not allow the Whaler to undertake activities within the 
shorelJne setback area 'without first applytng for and receiving a spedal 
management area permit and a shoreline setback variance. 1b1s Wlll restate my 
earlier request, in writing. to h,e notified of the filing of such an SMA/Say 
application pursuant to HRS §205A-29(a). Mr. Fox and I want the opportunity 
to review this application and tc submit our comments before any action is 
taken upon it. The Rules ,p'lainly state that a current certified shoreline survey 
must accompany the application. In addition, if the application is for 

,Utemponuy" structures. only a $horl time can be given for any approval. An 
Envtronmental Assessment ("EN') iB reqUired for all uses of the shoreline 
setback area. See HRS 343-5(a)(3). 

PI ase contact :me at your earliest convenience to discuSS the foregolng. I 
look fo , d to hearing from you. 

, cerel1..:rurs
, 

, t--'"' 

Isac Hall 

, IH/jp 
cc: Charles Fox 
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ISAAC DAVIS HALL 

G. RICHAFtO GI!:.SCH 

ATTORNEY AT LAW 

i!OS7 WELLs STREET 

WAILUKU. MAUl. HAWAII 96793 

(eos) e';'''-6017 

FAX (808) 244"6775 

June 2,1999 

Via Facsimile. Hand Delivery and U.S. Mail 
243-7634 

Mr, Darren Suzuki, Staff Planner 
Planning Department, County of Maui 
250 S. High St. 
"'\iVailuku HI 96793 

Re: Amendments t.o SMA Permits 

Dear Darren Suzuki: 

PAGE 02 

This letter is Wlitten on behalf of Charles D. Fox WI10, "v1th hiS w1fe.ts 
an O'wner of an. apartment. at the Whaler at Kaanapali Beach. Mr. Fox is 
concerned with the preservation of our beaches, the proper uses of the 
shoreline setback area and the management of beach front properties on the 
north and ~outh portions of Kaanapali Beach. These same mOre general 
concerns are equally applicable to the Whaler. 

In letters and discussions that we have had wit.h you about the 1988, 
1993 and 1998 SMA pcrinits issued to the Whaler, it has been plain to all of us 
that vartous violations have occurred wbereby (a) pr-opcr pcnnits and amended 
permits have not been obta1ned j (b) the Whaler has not constructell1ts 
sidewalks in conformity with plans approved by the Planning Depru't111ent 
through SMA permits and. (c) permit conditions have been violated. We had 
assumed that upon your acknowledgment that all of these had occurred, 
appropriate enforcement. actions would be taken. You have informed us, 
however. that no action will be taken on all of these violations unless and 
untii a. request for enforcenlent is submitted. Sinoe you have made this a 
precondItion of any investigation, please accept this letter as Mr. Fox's request 
for enforcement. We believe that through earlier correspondence "we have 
already 1denttf1ed those issues or facts which require enforcement. We r-citcratc 
these below. 

a. The only type of construction approved in the 1993 SMA was 
for pavers. No proper amendment to this condition was ever sought or 
obtained. 

b. The construction which did take place itl 1988 was not 
. "breakaway Blab joint," 
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C. Pters were consUUcted underneath the SIdewalk wh1Ch were 
not peml1tted through any plans properly approved through an SMA penult. 
These piers were exposed in 1998. Pictures of these piers are enclosed. 

d. One condition of the 1998 SMA pelmit was that the older. 
undermined sidewalks which were then appearing were to be removed by the 
Whaler. We enclose pictures· of the sidewalk. remnants which were exposed. 

Instead of removing these exposed portions of the sidewalk. en::iployeel!ll of 
th.e 1Nhaler were: directed to bury thcm. This constitutes a serious, intentional 
violation of the tenns of the 1998 SMA permIt and could result in selious 
physical harm to those using the beach in front of the Whaler. . 

We have been infonned that the Whaler wishes to "replenish" the beach 
Vlith sand. One effect of this replenishment will be to make the burted sidewalk 
less accessible and more costly to remove. Before any "replenishment" is 
approved, the remnants of the undermined Sidewalk should be removed. 

Please contact me at your earliest convenie.ll.ce to diBCU55 the foregOing, I 
look forward to hearing frum you . 

. ~. 

IH/jp 
cc: Charles J:<"ox 



ISAAC DAVIS HALL 

OF COUNSE~ : 

G. RICHARD GESCH 

Via Facsimile and U.S. Mail 
243-7634 

ATTORNEY AT LAW 

2 087 WELLS STREET 

WAILUKU, MAUl, HAWAII 96793 

(8 0 S) 244-9017 

FA X ( SOS) 244- 6775 

June 2,1999 

Mr. Darren Suzuki, Staff Planner 
Planning Department, County of Maui 
250 S. High St. 
Wailuku HI 96793 

Re: Amendments to SMA Permits 

Dear Darren Suzuki: 

When I spoke with you by telephone, you indicated that the Planning 
Department would not allow the Whaler to undertake activities within the 
shoreline setback area without first applying for and receiving a special 
management area permit and a shoreline setback variance. This will restate my 
earlier request, in writing, to be notified of the filing of such an SMAjSSV 
application pursuant to HRS §205A-29(a). Mr. Fox and I want the opportunity 
to review this application and to submit our comments before any action is 
taken upon it. The Rules plainly state that a current certified shoreline survey 
must accompany the application. In addition, if the application is for 
"temporary" structures, only a short time can be given for any approval. An 
Environmental Assessment ("EA") is required for all uses of the shoreline 
setback area. See HRS 343-5(a)(3). 

PI ase contact me at your earliest convenience to discuss the foregoing. I 
look fo rd to hearing from you . 

• ' cerel~ )}ours, 

,~ VL-
Is ac Hall 

IHjjp 
cc: Charles Fox 

', . . 
I' . 



OF COUNSEL: 

G . RICHARD GESCH 

ISAAC DAVIS HALL 
ATTORNEY AT LAW 

2087 WELLS STREET 

WAILUKU, MAUl, HAWAII 96793 

(808) 244-9017 

FAX (808) 244-6775 

June 2, 1999 

Via Facsimile, Hand Delivery and U.S. Mail 
243-7634 

Mr. Darren Suzuki, Staff Planner 
Planning Department, County of Maui 
250 S. High St. 
Wailuku HI 96793 

Re: Amendments to SMA Permits 

Dear Darren Suzuki: 

This letter is written on behalf of Charles D. Fox who, with his wife, is 
an owner of an apartment at the Whaler at Kaanapali Beach. Mr. Fox is 
concerned with the preservation of our beaches, the proper uses of the 
shoreline setback area and the management of beachfront properties on the 
north and south portions of Kaanapali Beach. These same more general 
concerns are equally applicable to the \Vhaler. 

In letters and discussions that we have had with you about the 1988, 
1993 and 1998 SMA permits issued to the VVhaler, it has been plain to all of us 
that various violations have occulTed whereby (a) proper permits and amended 
permits have not been obtained, (b) the Whaler has not constructed its 
sidewalks in conformity with plans approved by the Planning Department 
through SMA permits and (c) permit conditions have been violated. We had 
assumed that upon your acknowledgment that all of these had occurred, 
appropriate enforcement actions would be taken. You have informed us, 
however, that no action will be taken on all of these violations unless and 
until a request for enforcement is submitted. Since you have made this a 
precondition of any investigation, please accept this letter as Mr. Fox's request 
for enforcement. \Ve believe that through earlier correspondence we have 
already identified those issues or facts which require enforcement. We reiterate 
these below. 

a. The only type of construction approved in the 1993 SMA was 
for pavers. No proper amendment to this condition was ever sought or 
obtained. 

b. The construction TNhich dtd take place in 1988 was not 
"breakaway slab joint." 



( , 

c. Piers were constructed underneath the sidewalk which were 
not permitted through any plans properly approved through an SMA permit. 
These piers were exposed in 1998. Pictures of these piers are enclosed. 

d. One condition of the 1998 SMA permit was that the older, 
undermined sidewalks which were then appearing were to be removed by the 
Whaler. We enclose pictures of the sidewalk remnants which were exposed. 

Instead of removing these exposed portions of the sidewalk, employees of 
the Whaler were directed to bury them. This constitutes a serious, intentional 
violation of the terms of the 1998 SMA permit and could result in serious 
physical harm to those using the beach in front of the Whaler. 

We have been informed that the \\Thaler wishes to "replenish" the beach 
with sand. One effect of this replenishment will be to make the buried sidewalk 
less accessible and more costly to remove. Before any "replenishment" is 
approved, the remnants of the undermined sidewalk should be removed. 

Please contact me at your earliest convenience to discuss the foregoing. I 
look forward to hearing from you. 

IH/jp 
cc: Charles Fox 
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Official approves emergency sandbags after their placement 


