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CONCLUSIONS OF LAW 

Shoreline Setback Variance 

The Department finds that the Applicant has met the following criteria for development in the 
Shoreline Setback Area as set forth in Chapter 203, Shoreline Rules for the Maui Planning 
Commission, Section 2, Purpose, and HRS chapter 205A, as amended: 

(1) That use and enjoyment of the shoreline area be ensured for the public to the fullest 
extent possible; 

(2) That the natural shoreline environment be preserved; 

(3) That man-made features in the shoreline area be limited to features compatible with 
the shoreline area; 
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(4) That the natural movement of the shoreline be protected from development; 

(5) That the quality of scenic and open space resources be protected, preserved, and 
where desirable, restored; and 

(6) That adequate public access to and along the shoreline be provided. 

The Department also finds that the Applicant has met the following six criteria for approval of a 
variance in the Shoreline Setback Area as set forth in Chapter 203, Shoreline Rules for the Maui 
Planning Commission, Sections 12-203-15, Criteria for approval of a variance: (a)(8); (b); (c); 
(d); (e); and (f): 

(a) A shoreline area variance may be granted for a structure or activity otherwise 
prohibited by this chapter, if the commission finds in writing, based on the record 
presented, that the proposed structure of activity is necessary for or ancillary to: 

(8) Private facilities or improvements which will neither adversely affect beach 
processes nor artificially fix the shoreline; provided that, the commission also 
finds that hardship will result to the applicant if the facilities or improvements are 
not allowed within the shoreline area: 

(b) A structure or activity may be granted a variance upon grounds of hardship if" 

(1) The applicant would be deprived of reasonable use of the land if 
required to fully comply with the shoreline setback rules; 

(2) The applicant's proposal is due to unique circumstances and does not 
draw into question the reasonableness of the shoreline setback rules; and 

(3) The proposal is the practicable alternative which best conforms to the 
purpose of the shoreline setback rules. 

(c) Before granting a hardship variance, the commission must determine that the 
applicant's proposal is a reasonable use of the land. Because of the dynamic 
nature of the shoreline environment, inappropriate development may easily pose 
a risk to individuals or to the public health and safety. For this reason, the 
determination of the reasonableness of the use of land should properly consider 
factors such as shoreline conditions, erosion, surf and flood conditions and the 
geography of the lot. 

(d) That the requirement for a Shoreline Setback Approval was not the result of an 
action by the applicant. 

(e) No variance shall be granted unless appropriate conditions are imposed: 
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(1) To maintain and require safe lateral access to and along the shoreline for 
public use or adequately compensate for its loss; 

(2) To minimize risk of adverse impacts on beach processes; 

(3) To minimize risk of structures failing and becoming loose rocks or rubble 
on public property; and 

(4) To minimize adverse impacts on public views to, from, and along the 
shoreline. For purposes of this section only, "adversely impacts public 
views" means the adverse impact on public views and open space 
resources caused by new building structures exceeding a one-story or 
thirty-foot height limitation; and 

(5) To comply with chapters 19.62 and 20.08, Maui County Code, relating to 
flood hazard districts and erosion and sedimentation control respectively. 

(f) Notwithstanding any provision of this section to the contrary, the commission 
may consider granting a variance for the protection of a legal habitable structure 
or public infrastructure; provided that, the structure is at risk of damage from 
coastal erosion, poses a danger to the health, safety and welfare of the public, 
and is the best shoreline management option in accordance with relevant state 
policy on shoreline hardening. 

The Special Management Area Use Permit 

The Department finds that the Special Management Area Use Permit Application complies with 
the applicable standards for the Special Management Area, as follows: 

(A) The proposed project will have "no adverse impact" and will not involve an 
irrevocable commitment to loss or destruction of any natural or cultural 
resources. 

(8) The proposed project does not significantly curtail the range of beneficial uses of 
the environment. 

(C) The proposed project does not conflict with the County's or the State's long-term 
environmental policies or goals. 

(D) The proposed project will not adversely affect the economic welfare, social 
welfare and activities of the community, County or State. 

(E) The proposed project does not involve substantial secondary impacts, such as 
population changes and increased effects on public facilities, streets, drainage, 
sewage, and water systems, and pedestrian walkways. 
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(F) In itself, the proposed project has no significant adverse effect nor has it a 
cumulative effect upon the environment or involves a commitment for larger 
actions. 

(G) The proposed project does not substantially affect a rare, threatened, or 
endangered species of animal or plant, or its habitat. 

(H) The proposed project is not contrary to the state plan, county's general plan, 
appropriate community plans, zoning and subdivision ordinances; 

(I) During construction, the proposed project is expected to have short-term impacts 
on the air quality and ambient noise levels. These impacts will be temporary and 
localized. These impacts are not considered permanent and will be mitigated 
through appropriate construction practices. 

(J) Provided that appropriate drainage and erosion control measures implemented, 
the proposed project will not adversely impact flood plains, shoreline, tsunami 
zone, erosion-prone area, geologically hazardous land, estuary, fresh waters or 
coastal waters. 

(K) The proposed project does not substantially alter natural land forms or impact 
existing public views to and along the shoreline. 

(L) The proposed project is not contrary to the objectives and policies of HRS 
chapter 205A. 

The Planning Department, based on the facts presented in the Department Report, finds that 
the proposed action, as completed, does not have a significant adverse environmental or 
ecological effect, since mitigation measures are incorporated into the project; and that the said 
action essentially meets the objectives, policies and guidelines of the SMA Rules; and that the 
said action is consistent with County zoning and the West Maui Community Plan. 

RECOMMENDATION 

Based upon the findings of fact presented in the Maui Planning Department's Report to the Maui 
Planning Commission for its April 26, 2011 meeting, the Maui Planning Department 
recommends APPROVAL of the Shoreline Setback Variance Application request, subject to the 
following conditions: 

1. That the Applicant maintain and require safe lateral access to and along the shoreline for 
public use; 

2. That the Applicant minimize risk of adverse impacts on beach processes; 

3. That the Applicant minimize risk of structures failing and becoming loose rocks or rubble 
on public property; and 
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4. That the Applicant minimize adverse impacts on public views to, from, and along the 
shoreline. For purposes of this section only, "adversely impacts public views" means the 
adverse impact on public views and open space resources caused by new building 
structures exceeding a one-story or thirty-foot height limitation; and 

5. That the project shall comply with chapters 19.62 and 20.08, Maui County Code, relating 
to flood hazard districts and erosion and sedimentation control respectively. 

6. That full compliance with all governmental regulations shall be rendered. 

Furthermore, the Maui Planning Department recommends that the Maui Planning Commission 
APPROVE the Special Management Area Use Permit subject to the following standard 
conditions, noting that the proposed action has already been completed as part of the SMA 
Emergency Permit: 

STANDARD CONDITIONS 

1. That the permit holder or any aggrieved person may appeal to the Planning Commission 
any action taken by the Planning Director on the subject permit no later than ten (10) 
days from the date the Director's action is reported to the Commission. 

2. That the subject Special Management Area Use Permit shall not be transferred without 
prior written approval in accordance with Section 12-203. However, in the event that a 
contested case hearing preceded issuance of said Shoreline Setback Variance, a public 
hearing shall be held upon due published notice, including actual written notice to the 
last known addresses of parties to said contested case and their counsel. 

3. That the subject Special Management Area Use Permit shall not be transferred without 
prior written approval in accordance with §12-202-17(d) of the Special Management 
Area Rules of the Maui Planning Commission. However, in the event that a contested 
case hearing preceded issuance of said Special Management Area Use Permit, a public 
hearing shall be held upon due published notice, including actual written notice to the 
last known addresses of parties to said contested case and their counsel. 

4. That the applicant, its successors and permitted assigns shall exercise reasonable due 
care as to third parties with respect to all areas affected by subject Special Management 
Area Use Permit and shall procure at its own cost and expense, and shall maintain 
during the entire period of this Special Management Area Use Permit, a policy or policies 
of comprehensive liability insurance in the minimum amount of ONE MILLION AND 
NO/100 DOLLARS (1,000,000.00) naming the County of Maui as an additional named 
insured, insuring and defending the applicant and County of Maui against any and all 
claims or demands for property damage, personal injury and/or death arising out of this 
permit, including but not limited to: (1) claims from any accident in connection with the 
permitted use, or occasioned by any act or nuisance made or suffered in connection with 
the permitted use in the exercise by the applicant of said rights; and (2) all actions, suits, 
damages and claims by whomsoever brought or made by reason of the non-observance 
or non-performance of any of the terms and conditions of this permit. A copy of a policy 
naming County of Maui as an additional named insured shall be submitted to the 
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Department of Planning (Department) within ninety (90) calendar days from the date of 
transmittal of the decision and order. 

5. That full compliance with all applicable governmental requirements shall be rendered. 

The conditions of this Special Management Area Use Permit shall be enforced pursuant to §12-
202 et. seq. of the Special Management Area Rules for the Maui Planning Commission. 

In consideration of the foregoing, the Planning Department recommends that the Maui Planning 
Commission adopt the Planning Department's Report prepared for the April 26, 2011, meeting 
and the Department's Recommendation Report prepared for the same meeting, as its Findings 
of Fact, Conclusion of Law and Decision and Order and to authorize the Director of Planning to 
transmit said written Decision and Order on behalf of the Planning Commission. 

APPROVED: 

Planning Director 


